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Charter of Rights and Freedons -- Fundanmental justice --
"Crimnal organization"” provisions of Crimnal Code not
violating s. 7 of Charter -- Definition of "crimnal
organi zati on" not overbroad -- Section 467.1 and portion of s.
467.12 creating offence of commtting indictable offence "in
association with" crimnal organization not unconstitutionally
vague -- Section 467.12 providing for constitutionally
sufficient |level of nens rea -- Canadian Charter of Ri ghts and
Freedons, s. 7 -- CGrimnal Code, RS.C 1985, c. C 46, ss.
467.1, 467.12.

The accused were charged with conmtting extortion for the
benefit of, or at the direction of, or in association with a
crimnal organization, contrary to s. 467.12 of the Cri m nal
Code. They were al so charged with extortion. Section 467.12(1)
of the Code nmakes it an indictable offence for a person to
commt an indictable offence for the benefit of, at the
direction of, or in association with a crimnal organization.
Section 467.12(2) provides that it is not necessary for the
prosecutor to prove that the accused knew the identity of any
of the persons who constitute the crimnal organization.
"Crimnal organization" is defined in s. 467.1(1). Under s.
467.1(2), facilitation of an offence does not require know edge
of the particular offence, or that an offence is actually
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commtted. Conmmi ssion of an offence is defined in subsection
(3) to nean being a party to it, or counselling any person

to be a party to it. Section 467.14 requires that a sentence

i nposed [ pagel32] under ss. 467.11, 467.12 or 467.13 shall be
served consecutively to any ot her punishnent inposed for an

of fence arising out of the sane event or series of events, or
to any other sentence the offender is serving. The accused
brought an application for a declaration that ss. 467.1, 467.12
and 467.14 were of no force or effect. They argued that the
definition of "crimnal organization" is overbroad and,
therefore, that ss. 467.1 and 467.12 violate s. 7 of the
Canadi an Charter of Rights and Freedons. They al so argued that
S. 467.1 and the portion of s. 467.12 that renders it an
offence to commt an indictable offence "in association with" a
crimnal organization are inperm ssibly vague, contrary to s. 7
of the Charter. Third, they argued that s. 467.12 permts the
conviction of an accused w thout a subjective nens rea, thereby
violating m nimum constitutional requirenments pursuant to s. 7
of the Charter. Finally, they submtted that s. 467.14 viol ates
s. 12 of the Charter.

Hel d, the application should be dism ssed.

The objective of the organi zed crime provisions is not just

to conbat groups alleged to be responsible for crines of
vi ol ence, such as outlaw notorcycl e gangs, but also to deal
Wi th groups involved in the perpetration of economc crinme, and
to stemthe organi zed crimnal pursuit of profit. The

| egi sl ati on does not trench on legitimate, non-crim nal

conduct. The definition of a "crimnal organization" requires
that one of the group's main purposes or nain activities is the
facilitation or comm ssion of a "serious offence". It is not
merely a prohibition against group activity. The fact that the
definition of "serious offence" incorporates offences under
federal statutes other than the Crimnal Code is justifiable.
Organi zed crinme involves a wide range of activities, such as

t obacco smuggling, magrant trafficking and hazardous waste

di sposal. The conduct targeted by the | egislation does not |end
itself to particularization of a closed |ist of offences. The

| egi slation is not overbroad.
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The term"crim nal organization"” is not inpermssibly vague.
The conponents of that termare specified in the |egislation.
The fact that Parlianment could have set the m ni num nunber of
persons higher than three does not render the termvague. The
group's conmmon objective (main purpose or main activity) is
specified to be the facilitation or comm ssion of at |east one
serious offence that would likely result in the receipt of a
mat eri al benefit by the group or any person constituting the
group. The term"material benefit" is not vague. The neani ng of
"material” includes "inportant” or "essential", and the word
is often used in this sense in the | egal context. Wether
sonething will be found to constitute a "material benefit" wll
depend on the facts of the particular case. This is the kind of
interpretative exercise that appropriately falls to the
judiciary. The phrase "in association wth" is not
i nperm ssi bly vague. The phrase is intended to apply to those
persons who conmmt crimnal offences in |inkage with a crim nal
organi zati on, even though they are not formal nenbers of the
group. The phrase "in association with" requires that the
accused commt a crimnal offence in connection with the
crim nal organization. Wether the particular connection is
sufficient to satisfy the "in association with" requirenent
will be for a court to determ ne, based on the facts of the
case.

Section 467.12 does not inpose liability on an accused who
has | ess than a subjective nens rea. In order to convict an
accused under this provision, the Crown nmust prove that he or
she had the requisite nmens rea for the particular predicate
of fence invol ved, and that the accused acted for the benefit
of, at the direction of, or in association with a crim nal
organi zation. There is an inplicit requirenment that the accused
commtted the predicate offence with the intent to do so for
the benefit of, at the direction of, or in association with a
group he or she knew had the conposition of a crimnal
organi zati on, although the accused need not have known the
identities of those in the group. [pagel33]

The application with respect to s. 12 of the Charter was
premature, as the issue would not arise unless and until the
accused were convicted. The ruling on the constitutionality of

2004 CanLll 16094 (ON SC)



S. 467.14 was reserved until the conclusion of the trial.

R v. Heywood, [1994] 3 S.C.R 761, 120 D.L.R (4th) 348, 174
NR 81, 24 CRR (2d) 189, 94 C.C.C. (3d) 481, 34 C R (4th)
133, apld

O her cases referred to

Canadi an Foundation for Children, Youth and the Law v. Canada
(Attorney Ceneral), [2004] 1 SSC R 76, 2004 SCC 4, 234

D.L.R (4th) 257, 315 NR 201, 180 C.C.C. (3d) 353, 46 R F.L.
(5th) 1, 16 CR (6th) 203, [2004] S.C.J. No. 6 (Q), affg
(2002), 57 OR (2d) 511, 207 D.L.R (4th) 632, 90 CR R

(2d) 223, 161 C.C. C (3d) 178, 48 CR (5th) 218, 23 RF.L.
(5th) 101 (C. A ), affg (2000), 49 OR (3d) 662, 188 D.L.R
(4th) 718, 76 CR R (2d) 251, 146 C.C.C. (3d) 362, 36 CR
(5th) 334 (S.C. J.); Doucet-Boudreau v. Nova Scotia (M nister
of Education), [2003] 3 SSCR 1, 218 NS.R (2d) 311, 232
D.L.R (4th) 577, 312 NR 1, 687 A P.R 311, 112 CR R (2d)
202, [2003] S.CJ. No. 63 (Q); Ontario v. Canadian Pacific
Ltd., [1995] 2 S.C R 1031, 24 OR (3d) 454n, 125 D.L.R (4th)
385, 183 NR 325, 30 CR R (2d) 252, 99 C.C.C. (3d) 97, 41
C.R (4th) 147 (sub nom R v. Canadian Pacific Ltd.); R .
Beauchanp, unreported, February 11, 2002 (Que. Sup. C.); R .
Beauchanp, [2002] J.Q No. 4593 (Q), [2002] R J.Q 3086 (Sup.
Ct.); R v. Big MDrug Mart Ltd., [1985] 1 S.C.R 295, 37 Alta.
L.R (2d) 97, 18 D.L.R (4th) 321, 58 NR 81, [1985] 3 WWR.
481, 13 CR R 64, 18 CC. C (3d) 385 85 C L.L.C 14,023; R
v. Carrier (2001), 44 CR (5th) 158, [2001] J.Q No. 224 (Q)
(Sup. ¢&.); R v. DeSousa, [1992] 2 SSC R 944, 9 OR (3d)
544n, 95 D.L.R (4th) 595, 142 NR 1, 11 CR R (2d) 193, 76
C.CC (3d) 124, 15 CR (4th) 66; R v. Finta, [1994] 1 S.C.R
701, 112 D.L.R (4th) 513, 165 NR 1, 20 CR R (2d) 1, 88
C.CC (3d) 417, 28 CR (4th) 265; R v. Nova Scotia

Phar maceutical Society, [1992] 2 S.C. R 606, 114 N.S. R (2d)
91, 93 D.L.R (4th) 36, 139 NR 241, 313 AP.R 91, 10 CRR
(2d) 34, 74 CC. C (3d) 289, 43 CP.R (3d) 1, 15 CR (4th)

1;, R v. R (J.D) (1991), 44 OA C 260, [1991] OJ. No. 454
(L) (CA); R v. Rochon (2003), 173 C C C. (3d) 321,

[2003] O.J. No. 1155 (Q) (CA); R v. Ruzic, [2001] 1
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S.C.R 687, 197 D.L.R (4th) 577, 268 NR 1, 82 CRR (2d) 1,
153 CC.C (3d) 1, 41 CR (5th) 1; R v. Sharpe, [2001] 1
S.CR 45, 88 B.C.L.R (3d) 1, 194 D.L.R (4th) 1, [2001] 6
WWR 1, 86 CRR (2d) 1, 150 C.C.C. (3d) 321, 39 CR (5th)
72, 2001 SCC 2; R v. Wl esale Travel Goup Inc., [1991] 3
SCR 154, 4 OR (3d) 799n, 49 OA C 161, 84 D.L.R (4th)
161, 130 NR 1, 7 CR R (2d) 36, 67 C.C.C (3d) 193, 38
C.P.R (3d) 451, 8 CR (4th) 145; United States of Anmerica v.
Dynar, [1997] 2 S.C.R 462, 147 D.L.R (4th) 399, 213 N.R 321,
44 CR R (2d) 189, 115 CC. C (3d) 481, 8 CR (5th) 79

Statutes referred to

An Act to anmend the Crim nal Code (crimnal organizations) and
to anend other Acts in consequence, S.C. 1997, c. 23 [Bill C
95]

An Act to anmend the Crimnal Code (organized crine and | aw
enforcenent) and to nmake consequential anmendnents to other
Acts, S.C. 2001, c. 32 [Bill C 24]

Canadi an Charter of R ghts and Freedons, ss. 1, 7, 12

Crimnal Code, R S.C. 12985, c¢c. G 46, ss. 2 "person", 153, 380,
465(1)(c), 467.1, 467.11, 467.12, 467.13, 467.14

Authorities referred to

House of Commons, Sub-Conmittee on Organized Crine of the
Standing Commttee on Justice and Human Rights, "Conbatting
Organi zed Crinme" (30 Novenber 1999) [pagel34]

House of Commobns, Standing Committee on Justice and Human
Ri ghts, M nutes of Proceedings (8 May 2001) (Hon. Anne
McLel | an)

House of Commons Debates (21 April 1997) at 10013 (Hon. Allan
Rock)

House of Conmons Debates (23 April 2001) at 2954 (Hon. Anne
McLel | an)
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Standi ng Senate Comm ttee on Legal and Constitutional Affairs,
Proceedi ngs (21 Novenber 2001) (Hon. Anne MLell an)

Sullivan, R, Driedger on the Construction of Statutes, 3rd ed.
(Toronto: Butterworths, 1994)

Uni ted Nations Convention Against Transnational Organized
Crime, G A res. 55/25, annex I, 55 U N GAOR Supp. (No. 49)
at 44, U N Doc. A/ 45/49 (Vol. 1) (2001)

APPLI CATION for a declaration that the "cri m nal
organi zati on" provisions of the Crimnal Code, RS.C 1985, c.
C-46 are unconstitutional.

WG Caneron and L. Salel, for respondent.

S. Skurka and P. Burstein, for applicant Lindsay.

J. Irving and B. Gvys, for applicant Bonner.

FUERST J.: --

Overvi ew

[1] At issue on this application is the constitutionality of
t hree aspects of the provisions of the Crimnal Code, RS. C
1985, c¢. C-46 that crimnalize the activities of persons
involved with groups referred to as "crim nal organi zations".

[2] The applicants, Steven Patrick Lindsay and Raynond

Lawr ence Bonner, are jointly charged with conmtting extortion
for the benefit of, or at the direction of, or in association
with a crimnal organization, contrary to s. 467.12 of the
Crimnal Code. They also are jointly charged with the offence
of extortion, and M. Bonner alone is charged with breach of
recogni zance. Their trial is scheduled to commence before ne in
Sept enber 2004.
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The Legi sl ation

[3] Section 467.12(1) makes it an indictable offence for a
person to commt . . . an indictable offence under the Crim nal
Code or any other [federal statute] for the benefit of, at the
direction of, or in association with, a crimnal organization.

[4] The offence is punishable by a maxi nrum of 14 years
i npri sonment .

[5] Section 467.12(2) provides that it is not necessary for
the prosecutor to prove that the accused knew the identity of
any of the persons who constitute the crimnal organization.
[ pagel35]

[6] The term"crimnal organization"” is defined in s.
467.1(1) to nean

a group, however organi zed, that

(a) is conposed of three or nore persons in or outside
Canada; and

(b) has as one of its nmain purposes or main activities
the facilitation or comm ssion of one or nore
serious offences [neaning an indictable offence
under the Crimnal Code or other federal statute
puni shabl e by a maxi num of five years' inprisonnent
or nore, or another offence prescribed by
regulation] that . . . would likely result in the
direct or indirect receipt of a material benefit,
including a financial benefit, by the group or by
any of the persons who constitute the group.

[ 7] A group of persons that fornms randonmly for the imredi ate
comm ssion of a single offence is specifically excluded from
the definition of "crimnal organization”

[8] Under s. 467.1(2), facilitation of an offence does not
requi re knowl edge of the particular offence, or that an offence
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is actually commtted. Conm ssion of an offence is defined in
subsection (3) to nean being a party to it, or counselling any
person to be a party to it. Subsection (4) authorizes the
maki ng of regul ati ons prescribing offences as "serious

of fence[s]".

[9] Section 467.11 creates an offence of participation in the
activities of a crimnal organization. Section 467.13 nakes it
an offence to instruct another to conmt an offence for a
crim nal organization. Neither of those provisions is in issue
in this case.

[ 10] Section 467.14 requires that a sentence inposed under
Ss. 467.11, 467.12, or 467.13 shall be served consecutively to
any ot her punishnment inposed for an offence arising out of the
same event or series of events, and to any other sentence the
of fender is serving.

The Positions of the Parties

[ 11] The applicants seek a declaration that ss. 467.1
467. 12, and 467.14 are of no force or effect. They contend that
the legislation dealing with crim nal organizations violates s.
7 of the Canadian Charter of Rights and Freedons in three ways.
First, the definition of "crim nal organization"” is overbroad,
and ss. 467.1 and 467. 12 are unconstitutional on this basis.
Al though there is a legitimate state objective behind the
| egi slation, the nmeans used to acconplish that objective are
broader than is necessary. The definition of a crimnal
organi zati on does not include any requirenent of a pattern of
activity, nor is it limted to enterprise organi zations. As a
result, the legislation captures too nuch in its net. [pagel36]

[ 12] Second, the applicants submt that s. 467.1, and the
portion of s. 467.12 that renders it an offence to conmt an
i ndi ctable offence "in association with" a crim nal
organi zation are vague. It is unclear when a person conmmts an
of fence on this basis. Further, the definition does not
i ndicate when a person is in or out of the group, and it does
not require active participation in an offence by those in the

group.
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[13] Third, the applicants argue that the | ack of necessity
for the prosecution to prove that the accused knew the identity
of any of the persons who constitute the crimnal organization,
or had an intention to conmt the predicate offence in
association with the crimnal organization, or intended that
the comm ssion of the predicate offence would further the
interests of the crimnal organization, creates a crim nal
of fence without the mninmumconstitutionally required nens rea.

[14] In addition, the applicants submt that s. 467.14, which
requires that a sentence under s. 467.12 be served
consecutively to any ot her punishnment inposed for an offence
arising out of the sane event and to any other sentence to
whi ch the person is then subject, violates s. 12 of the
Charter. Finally, they argue that none of the breaches of ss. 7
or 12 can be saved by s. 1.

[ 15] The party responsi ble for the prosecution of this case,
the Mnistry of the Attorney General ("the Crown"), responds
that the legislation is neither overbroad nor vague, that
notw t hst andi ng t he absence of express |anguage, s. 467.12 is
to be interpreted as possessing a constitutionally suitable
| evel of nmens rea, and that any challenge to the
constitutionality of the sentencing provision is premature.

[16] On behalf of the Crown, it is submtted that the
objective of the legislation is to conbat organi zed crine
across the country. Organized crinme groups do not have a
prescri bed organi zational structure, and they can operate
t hrough persons who are not formal nenbers. Further, they
engage in a wde variety of crimnal activities, and are not
limted to crinmes of violence. Accordingly, the crimnal
organi zation | egislation nust be flexible, while upholding
Charter values. The Crown points out that in enacting this
| egislation, Parlianment attenpted to adhere to a United Nations
Convention to which Canada is a signatory. The Crown argues
that the legislation is neither overbroad nor vague. First, the
threshold for overbreadth is high. Parlianent is entitled to
enact legislation that is broad, and to use general | anguage,

w t hout contravening s. 7. Second, legislation is not vague if
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judicial interpretation is possible, and that is the case with
this legislation. No particul ar phrase needs to be exhaustively
defined in the legislation. [pagel37]

[17] Third, the Crown argues that s. 467.12 does have a
sufficient nens rea conponent. The accused nust have the
requisite intent to conmt the predicate offence, and the
intent to do so in association with a group that he/she knows
to be a crimnal organization. The phrase "in association wth"
means that there nust be a sufficient connection between the
predi cate offence, and the crimnal organization.

[18] The Crown further contends that the s. 12 argunent is
premature, and should be deferred until such tinme as there is a
conviction. On the issue of s. 1, the Crown submts that if
| egislation violates s. 7, it cannot be justified under s. 1,
but there are renedies other than striking it down.

[19] The Departnent of Justice, although served with the
Notice of Constitutional Question, has not appeared or taken a
position on this application.

[ 20] The Crown does not contest the standing of the
applicants to challenge the constitutionality of the provisions
under which they have been charged even though the
unconstitutional effects may not be directed at them or the
bringing of this application before evidence is heard: see R
v. DeSousa, [1992] 2 SSC R 944, 76 C.C. C. (3d) 124; R v. Big
M Drug Mart Ltd., [1985] 1 S.C.R 295, 18 C. C.C. (3d) 385.

[ 21] The Suprenme Court of Canada recently reiterated that the
Charter nust be interpreted purposively. While courts should be
careful not to overshoot the actual purpose of the Charter's
guar antees, they nust avoid a narrow, technical, or legalistic
approach, in favour of a generous and expansive interpretation
of Charter rights: see Doucet-Boudreau v. Nova-Scotia (M nister
of Education), [2003] 3 SCR 1, [2003] S.C.J. No. 63 (Q).

Legi slative H story

[22] In R v. Heywood, [1994] 3 S.C.R 761, 94 C.C C. (3d)
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481, Cory J. on behalf of the majority observed that in
general, legislative history or debates are not adm ssible as
proof of legislative intent in the construction of statutes,

but that |egislative history may be adm ssible for the nore
general purpose of show ng the m schief Parlianment was
attenpting to renmedy with the | egislation. Mreover, he pointed
out at p. 788 SSC R, p. 512 C.C.C. that nore flexible rules
apply in constitutional cases. In such cases, "the legislative
history will not be used to interpret the enactnents

t henmsel ves, but to appreciate their constitutional validity."

[23] In this case, the applicants and the respondent al
referred to the legislative history of the Crimnal Code
provi si ons, including excerpts fromHansard. | also was given
portions of United Nations docunents, and excerpts fromtexts,
w t hout objection as [pagel38] to their adm ssibility on this
application. | have relied on those materials to the extent
t hat Heywood indicates it is permssible.

[24] It is undisputed that the legislative origin of the
crim nal organization provisions involved in this case was Bill
C- 95, which has been referred to as the "anti-gang
legislation". It was introduced in Parlianment on April 17,
1997, and proclainmed a week later on April 25. In his remarks
to the House of Commons, then Mnister of Justice Allan Rock
said, "We have proposed a new approach to fighting gang
activity by crimnalizing participation in a crimnal
organi zati on and adding to the Crimnal Code a new definition
of crimnal organization offence . . . not crimnalizing nere
menbershi p”". The preanble to the Bill referred to concern about
t he use of violence by "organized crimnal gangs" that had
resulted in death or injury to several persons as well as
serious danage to property, recognition that crim nal
organi zations exist in great part for the purpose of carrying
out crimnal activities ainmed at the acquisition of property,
and the need to provide better nmeans to deal with gang-rel ated
vi ol ence and crinme. See: Hansard, April 21, 1997, p. 10013.

[ 25] The provisions created by Bill G 95 included a
definition of "crimnal organization" that required
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[a] group . . . of five or nore persons .

(a) having as one of its primary activities the
comm ssion of an indictable offence under [the
Crimnal Code or any other federal statute] for
whi ch the maxi num puni shnent is inprisonnent for
five years or nore, and

(b) any or all the nenbers of which engage in or have,
within the preceding five years, engaged in the
comm ssion of a series of such offences][.]

[26] The Bill also created an offence of participation in a
crim nal organi zation, which included being a party to the
commi ssion of an indictable offence for the benefit of, at the
direction of, or in association with the crimnal organization,
puni shabl e by a maxi num period of inprisonnent of five years or
nor e.

[27] To date, constitutional challenges to that |egislation,
i ncl udi ng chal | enges brought on the basis of overbreadth and
vagueness, have been unsuccessful: see R v. Carrier, [2001]
J.Q No. 224 (Q), 44 CR (5th) 158 (Sup. C.); R wv.
Beauchanp, unreported, February 11, 2002 (Que. Sup. C.); R .
Beauchanp, [2002] J.Q No. 4593 (@), [2002] RJ.Q 3086 (Sup.
).

[ 28] On Novenber 30, 1999, a sub-conmttee of the House of
Commons St anding Commttee on Justice and Human Ri ghts rel eased
its report on options available to conbat organi zed crinme. It
recomended, inter alia, that the Crimnal Code provisions be
[ pagel39] anended to reduce the nunber of participants in a
crimnal organization to three, that the requirenment of
commi ssion of an indictable offence within the preceding five
years be renoved, and that the offence of participation be
broadened to include all indictable offences.

[ 29] On Novenber 30, 2000, the United Nations Ceneral
Assenbl y adopted the United Nations Convention Agai nst
Transnati onal Organized Crinme. Canada participated in the
drafting of the Convention, and becane a signatory to it on
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Decenber 14, 2000. The Convention sets out a definition of
"organi zed crimnal group" as "a structured group of three

or nore persons, existing for a period of time and acting in
concert with the aimof commtting one or nore serious crines
or offences established in accordance with this Convention, in
order to obtain, directly or indirectly, a financial or other
material benefit" [Article 2(a)]. A "serious crinme" nmeans
"conduct constituting an offence punishable by a maxi num
deprivation of liberty of at least four years . . ." [Article
2(b)]. A "structured group" neans "a group that is not randomy
formed for the i medi ate comm ssion of an offence and that does
not need to have formally defined roles for its nmenbers,
continuity of its menmbership or a devel oped structure" [Article

2(¢)].

[30] On April 5, 2001, Bill G 24, which anmended the Crim nal
Code, was introduced in Parlianment. It included a new
definition of "crimnal organization", created separate
of fences of participation in the activities of a crimnal
or gani zati on, conm ssion of an offence for a crim nal
organi zation, and instructing the conm ssion of an offence for
a crimnal organization, and broadened the predicate offences
to include all indictable offences.

[31] In addressing the House of Comons, then M nister of
Justice Anne MlLell an said,

Law enforcenent officials and provincial attorneys general
have called for a sinplified definition of crimnal
organi zation and for offences that respond to all harnfu
forms of involvenment in crimnal organizations. That is
preci sely what we have done in the |l egislation before the
House t oday.

The current definition only covers crimnal organizations
that have at |east five nenbers, at |east two of whom have
commtted serious offences within the preceding five years.
As well, the organi zations thensel ves nmust be shown to have
been commtting crines puni shable by a maxi num sent ence of
five years or nore in prison
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Canada is a signatory to the United Nations Convention
agai nst organi zed crinme which affirnms that a group of three
persons having the aimof commtting serious crimnes
constitutes a sufficient threat to society to warrant speci al
scrutiny fromthe crimnal justice system

| believe that Canadi ans want our |aw enforcenent officials
to be able to target crimnal groups of three or nore
i ndi vidual s, one of whose main purposes [pageld40] or
activities is either conmtting serious crines or nmaking it
easier for others to conmt serious crines.

Sonme have called for nere nmenbership in a crimna

organi zation to be an offence. In ny view such a proposal
woul d be extrenely difficult to apply and woul d be vul nerabl e
to Charter chall enges.

See: Hansard, April 23, 2001, pp. 2954-55.

[32] On May 8, 2001, the Mnister of Justice appeared before
t he House of Comons Standi ng Conmttee on Justice and Human
Rights, to address the content of Bill C24. In her opening
statenent, she indicated that the new provisions ained to
crimnalize participation in, and contribution to a crim nal
or gani zati on:

Menbership, if it can be defined, can be extrenely difficult
to prove since organizations often operate underground or
covertly. Organi zations could easily change their approach to
evade a nenbership prerequisite.

Finally, persons who are not formal nenbers can still do a
great deal of harmto society by hel ping crimna

organi zations to either commt or facilitate crinme and are
often those persons directly involved in crimes commtted at
the street |evel on behalf of crimnal organizations.
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The provisions in the Bill will include all the people, not
just the nenbers who take part knowingly in activities which
hel p achieve the crim nal objectives of the organization.

See: M nutes of Proceedings, The Standing Committee on Justice
and Human Rights, May 8, 2001, at pp. 5-6.

[33] On Novenber 21, 2001, the Mnister of Justice addressed
the Standing Senate Commttee on Legal and Constitutional
Affairs, about Bill C 24. She spoke of the need for |egislation
to better deal with organized crimnals:

We know that the actions of organized crimnals are felt
across this country, in comunities of all sizes and ki nds.
This is not sinply a big city problem Organized crimnals
are at the heart of serious social problens, including
illegal drug use and organi zed prostitution. These crines
typically cost victinms up to tens of thousands of dollars.
Frequently, the victins are those who can |east afford it,
such as elderly persons on fixed incones.

Organi zed crinme is also involved in serious property theft,
such as autonobile theft, to feed illegal markets. W know
that crimnals are stealing from Canadi ans through
telemarketing, Internet and credit card fraud. It is an
under statenent that organi zed crinme has negative effects on
public safety and security.

She expl ained that the then existing definition of crimnal
organi zation captured "a |imted range of crim nal

organi zations and is excessively conplex to establish”". The new
definition "wll target crimnal groups of three or nore

i ndi vi dual s, one of whose [pagel4l] main purposes or activities
is either commtting serious offences or making it easier for
others to commt serious offences". See: Proceedings of the
Standi ng Senate Comm ttee on Legal and Constitutional Affairs,
Novenber 21, 2001, pp. 2-4.

[34] Bill G 24 was proclainmed on January 7, 2002. Canada
ratified the United Nations Convention on May 13, 2002.
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| ssue #1: |s the Legislation Overbroad or Vague?

[ 35] Legislation that deprives a person of life, liberty, or
security of the person will be contrary to a principle of
fundanental justice and offend s. 7 of the Charter if it is
over broad, or vague: see Canadi an Foundation for Children,
Youth and the Law v. Canada (Attorney General), [2004] 1 S.C. R
76, [2004] S.CJ. No. 6 (Q); R v. Heywood, supra. As a result
of the majority decisions in these two cases, overbreadth and
vagueness are properly viewed as distinct doctrines, either of
whi ch can ground a violation of s. 7.

[36] There is no dispute that the legislation in issue
i nposes a deprivation of liberty. The dispute is as to whet her
the legislation offends a principle of fundanmental justice
because it is overbroad or vague.

(a) Overbreadth

[37] In R v. Heywood, supra, at p. 792 S_.C R, p. 516
C.C.C, Cory J. expressed the doctrine of overbreadth in this
way: "If the state, in pursuing a legitimte objective, uses
means whi ch are broader than is necessary to acconplish that
obj ective, the principles of fundanental justice wll be
vi ol at ed because the individual's rights will have been limted
for no reason.” Review ng |legislation for overbreadth under s.
7 involves a balancing of the state interest against that of
the individual. In considering whether a | egislative provision
is overbroad, the question to ask is whether those neans are
necessary to achieve the state objective. The point is that
where legislation limts the liberty of an individual in order
to protect the public, the Ilimtation should not go beyond what
IS necessary to acconplish that goal. Cory J. endorsed the use
of reasonabl e hypotheticals to determ ne whether legislation is
over br oad.

[38] In analyzing a provision for overbreadth, courts nust
give heed to a nunber of principles, sone of which are
interrelated. The starting point is to determ ne what the
| egislation in issue truly captures. It nust be construed, and
interpretations that may m nim ze the all eged overbreadth nust
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be explored. In interpreting |egislation, the words of a
statute "are to be read in their entire context and in their
granmati cal and ordinary sense [pageld42] harnoniously with the
schene of the Act, the object of the Act, and the intention of
Parliament”: see R v. Sharpe, [2001] 1 SSC R 45, 150 C CC
(3d) 321 per McLachlin CJ.C at p. 74 S.C.R, pp. 345-46
C.C.C., quoting fromDriedger on the Construction of Statutes,
3rd ed. (Toronto: Butterworths, 1994).

[39] Arelated principle is that there is a presunption that
Parliament intended to enact legislation in conformty with the
Charter. If a provision can be read in a way that is
constitutional and a way that is not, the fornmer should
prevail: see R v. Sharpe, supra, per MlLachlin CJ.C at p. 74
SSCR, p. 346 CC.C. Additionally, statutes should be
construed to conply with Canada's international treaty
comm tnents: see Canadi an Foundation for Children, Youth and
the Law v. Canada (Attorney Ceneral), supra.

[40] Further, in Ontario v. Canadian Pacific Ltd., [1995] 2
S.CR 1031, 99 CC.C (3d) 97, Gonthier J. witing for the
majority pointed out that the principle that a statute should
be interpreted to avoid absurd results neans that where a
provision is open to nore than one possi bl e nmeani ng, Parlianment
is presunmed not to have intended to attach penal consequences
to trivial or mnimal violations of it. The absurdity principle
allows for the narrowi ng of the scope of the provision.

[41] Gonthier J. also pointed out that the use of broad and
general terms in legislation may be justified. In identifying
what they wish to | egislate against, |egislators cannot be
expected to identify every variation of the factual situations
they envisage. The judiciary is expected to determ ne whet her
| egislation applies in particular fact situations. In R V.
Sharpe, supra, the nmgjority determ ned that a purposive
approach to the child pornography | egislation appeared to
exclude many of the alleged exanples of its overbreadth,
finding, for exanple that works aimed at describing various
aspects of life that incidentally touched on illegal acts with
children were unlikely to be caught by the provision.
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[42] Finally, in determ ning whether a provision is
overbroad, a neasure of deference nust be paid to the neans
selected by the |egislature, because it nust have the power to
make policy choices. A judge should not interfere with
| egi slation just because he/she m ght have chosen a different
means of acconplishing the objective: see R v. Heywood, supra.

[43] The notion that group activity poses a particul ar danger
to society has | ong been recognized in the case of conspiracies
to conmt crime. As Cory J. observed in United States of
America v. Dynar, [1997] 2 S.C.R 462, 115 C.C.C. (3d) 481 at
p. 502 SCR, p. 512 C.C.C., "the scale of injury that m ght
be caused to the fabric of society can be far greater when two
or nore persons conspire to commt a crinme than when an
i ndi vidual sets out alone to [pageld43] do an unlawful act." The
materials filed on this application indicate that the objective
of the organized crime legislation ultimtely contained in Bil
C-24 was not just to conbat groups alleged to be responsible
for crimes of violence, such as so-called outlaw notorcycle
gangs, but also to deal wth groups involved in the
perpetration of economc crinme, and to stemthe organi zed
crimnal pursuit of profit. See also: R v. Beauchanp, [2002]
J.Q No. 4593 (Sup. Ct.).

[44] Further, the legislation does not trench on legitimate
"non-regul ated” or "non-crimnal" conduct. The definition of
a crimnal organization requires that one of the group's main
purposes or main activities is the facilitation or comm ssion
of a "serious offence". It is not nerely a prohibition against
group activity. The phrase "serious crinme" is defined to
generally accord with the use of that termin the United

Nati ons Convention. The fact that the definition incorporates
of fences under federal statutes other than the Crimnal Code is
justifiable. The material filed by the Crown indicates the w de
range of activities to which organized crinme extends, such as
tobacco smuggling, magrant trafficking, and hazardous waste
di sposal. There is no such thing as "a type" of crine
"normal ly" commtted by crimnal organizations. Accordingly,
the conduct targeted by the legislation does not lend itself to
particul arization of a closed |ist of offences.
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[ 45] The applicants offered three hypotheticals for
consi deration, and suggested that each one represented an
i nstance where the group involved woul d be found,
i nappropriately, to be a crimnal organization. The
hypot heticals were as foll ows:

(a) Three elderly retirees develop a plan to sell fraudul ent
dianonds to fellow retirees, by presenting the schene as a
stabl e investnent opportunity. They follow through with the
plan, turning a hefty profit by passing off zirconia stones
as di anonds. The schene becones the trio's main activity,
and they nmeet weekly to discuss their progress.

(b) Three people forma group to protest the degradation of the
environnment. One of their main activities is spray painting
envi ronnment al sl ogans on office buildings. They are caught
doi ng so, and charged with m schief over $5,000. They admt
havi ng done the sane thing on eight prior occasions.

(c) An individual naned Jack operates a not-for-profit Internet
site, called Jackster, which allows its users to exchange
and distribute files that are unlicensed copies of
copyrighted nusic. Hundreds of thousands of people are
users. The Applicants suggest that Jackster is a crimnal
organi zati on. [ pageldd]

[46] In considering the third hypothetical, an Internet site
is not a "person” within the expanded definition in s. 2 of the
Code. Jackster itself, as distinct fromJack and the users,
woul d not be caught by the provision.

[47] Further, s. 467.1(1) requires that one of the main
purposes or main activities of the group be the facilitation or
commi ssion of at |east one serious offence that would |ikely
result in the direct or indirect receipt of a material benefit
including a financial benefit by the group or any of its
constituents. In the second hypothetical, there is no materi al
benefit likely to flow to the environnental protesters as a
result of their comm ssion of mschief. This group would be
excluded fromthe definition of a crimnal organization.
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[48] The [first] hypothetical would appear to neet all of the
conponents of a crimnal organization. Indeed, it is an exanple
of a group whose objective is the econom c deprivation of
ot hers through organi zed neans. The nere fact that the group is
conposed of persons of a certain age is no reason to exclude it
fromtreatnent as a crimnal organization, if it otherw se
falls within the definition. Simlarly, assumng that a group
of three or nore persons could be said to exist in the third
scenario, it too is an exanple of a group involved in the
econom ¢ deprivation of others (the nusic industry, including
recording artists), through organi zed neans.

[49] The applicants sought to contrast the crimnal
organi zation provisions wth Anmerican statutes referred to as
Street Terrorism Enforcenent and Prevention, or STEP
| egislation. These statutes are specifically directed at the
activities of crimnal street gangs, and the wording of the
provi sions reflects that narrow focus. As such gangs are but
one formof the organized crinme to which the Canadi an
legislation is directed, it nmakes sense that the Canadi an
provi sions do not track the sanme wording. The decision to
direct the legislation to organized crinme nore broadly, rather
than to target specific fornms of it, was a policy choice that

Parliament was entitled to make.

[50] I find that the legislation is not overbroad.

(b) Vagueness

[51] A legislative provision will be unconstitutionally vague
where it "does not provide an adequate basis for |egal debate",
in that a conclusion cannot be reached as to its neaning "by
reasoned anal ysis applying legal criteria": see Canadi an
Foundation for Children, Youth and the Law v. Canada (Attorney
Ceneral ), supra, at para. 15; R v. Nova Scotia Pharnaceutica
Society, [1992] 2 SSC R 606, 93 D.L.R (4th) 36, at pp. 639-40
S.C R Such [pagel45] a provision "does not sufficiently
delineate any area of risk"”, "is not intelligible", and "offers
no grasp to the judiciary".

[ 52] Conversely, a lawis sufficiently precise if it
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"delineates a risk zone for crimnal sanction": see Canadi an
Foundation for Children, Youth and the Law v. Canada (Attorney
Ceneral ), supra, at para. 18.

[ 53] A vague | aw viol ates the principles of fundanental
justice in two ways. It prevents citizens from know ng t hat
they are at risk for crimnal sanction and so makes conpliance
with the law difficult, and it puts too nuch discretion in the
hands of |aw enforcenent officials: see Canadi an Foundation for
Children, Youth and the Law v. Canada (Attorney GCeneral),
supr a.

[ 54] The standard to be net for a finding of unconstitutional
vagueness i s high: see Canadi an Foundation for Children, Youth
and the Law v. Canada (Attorney Ceneral), supra, at para. 178
per Arbour J.

[ 55] The Suprene Court of Canada has recogni zed that there is
a need for flexibility in legislative enactnents, and a role
for judicial interpretation of |egislative provisions. Wen a
| egislative provision is enacted, |egislators cannot possibly
foresee all the situations that may arise for its application.
It is inpossible for Parlianment to achi eve absolute certainty.
Inevitably there will be areas of uncertainty, but judicial
deci sions may properly clarify and add precision to
| egi sl ati on: see Canadi an Foundation for Children, Youth and
the Law v. Canada (Attorney General), supra; R v. Nova Scotia
Phar maceutical Society, supra. In addition to rul es of
statutory construction, resort to dictionary definitions is not
uncommon when judicial interpretation of a particular word or
phrase is required: see, for exanple, R v. Rochon (2003), 173
C.CC (3d) 321, [2003] OJ. No. 1155 (QL) (C A).

[56] | amunable to agree with the applicants that the term
"crimnal organization" is vague. As set out above in para.
6, the conponents of that termare specified in the
| egi sl ati on. They include a m ni rum nunber of persons, and a
common obj ective, that is, a main purpose or activity.

[57] The fact that Parlianment could have set the m ni mum
nunber of persons hi gher than three does not render the term
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vague.

[ 58] The group's common objective (nmain purpose or nmain
activity) is specified to be the facilitation or comm ssion of
at | east one serious offence that would likely result in the
receipt of a material benefit by the group or any person
constituting the group. There is no vagueness. In particular:

-- There is no uncertainty as to the nmeaning of the word
"commi ssion” in the context of a crimnal offence;
[ pagel46]

-- The word "facilitate" also has a clear nmeaning. It is
defined in The Concise Oxford English Dictionary (10th ed.)
to mean, "nmake easy or easier". Black's Law Dictionary (7th
ed.) indicates that the word "facilitation" has a
recogni zed neaning in the context of crimnal law, as
follows: "The act or an instance of aiding or hel ping; esp.
in crimnal law, the act of making it easier for another
person to conmt a crine";

-- The phrase "serious offence" is defined in the |egislation.
The fact that it refers to an "indictable offence" is not
obj ectionable. By exanple, s. 465(1)(c) dealing with
conspiracy refers sinply to "an indictable offence" w thout
any further particularity. Section 467.1(1) provides that
the indictable offence is one under the Crimnal Code or
any other federal statute where the maxi mum punishnent is
i nprisonnment for five years or nore. For any other offence
to be a "serious offence", it nust be prescribed by
regul ati on;

-- The Concise Oxford English Dictionary (10th ed.) neani ng of

the word "material"” includes "inportant", or "essential"
The word is often used in this sense in the | egal context,
for exanple "material breach", "material fact", and
"material representation”. In s. 467.1(1) the term

"material benefit" specifically includes a financial
benefit, but is not limted to it. Wether sonmething wll
be found to constitute a "material benefit" will depend on
the facts of the particular case. This is the kind of
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interpretative exercise that appropriately falls to the
judiciary: see Canadi an Foundation for Children, Youth and
the Law v. Canada (Attorney General), supra; R v. Sharpe,
supra. There are many instances in the crimnal |aw of
interpretation by the judiciary, for exanple the

determ nati on of whether an accused was in a "position of
trust or authority" towards a young person under s. 153, or
what constitutes "other fraudul ent neans” under s. 380.

[ 59] The phrase "in association with" is not inpermssibly
vague. The phrase is intended to apply to those persons who
commt crimnal offences in linkage with a crim nal
organi zati on, even though they are not formal nenbers of the
group. The Oxford English Dictionary (10th ed.) defines the
phrase "associ ate oneself with" to nean, "allow oneself to be
connected with or seen to be supportive of". The phrase "in
association with" requires that the accused conmt a crim nal
of fence in connection with the crimnal organization. Wether
the particular connection is sufficient to satisfy the "in
association wth" requirenent [pageld7] wll be for a court to
determ ne, based on the facts of the case. It is not necessary
for the legislation to set precise paraneters on the
rel ati onshi p between the accused and the crimnal organization.
There is a risk zone for crimnal sanction delineated.

[ 60] The phrases "crimnal organization"” and "in association
w th" are not inperm ssibly vague, whether taken individually
or in conbination.

| ssue #2: The Mens Rea Requirenent

[61] In R v. Ruzic, [2001] 1 S.C R 687, 153 C.C.C. (3d) 1,
the Suprenme Court of Canada reiterated the principle that nora
bl amewort hi ness i s an essential conponent of crim nal
l[tability, and that that principle falls under s. 7 of the
Charter as a principle of fundanental justice. As expressed by
LeBel J. at p. 708 SSC. R, p. 20 C C. C., even before the
Charter, it was recognized that "only those persons acting in
t he know edge of what they were doing, with the freedomto
choose, woul d bear the burden and stigma of crim nal
responsibility.” Wth the advent of the Charter, the existence
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of a mnimum nental state before crimnal liability can attach
to an act was elevated to a constitutional requirenent: see R
v. Ruzic, supra; R v. Finta, [1994] 1 SSC R 701, 838 C.C.C
(3d) 417.

[62] Although the level of nmens rea required varies dependi ng
on the nature of the offence, there are sonme crinmes for which
the stigma attached to conviction and/or the severity of the
avai | abl e puni shnent necessitates subjective nens rea. Laner
C.J.C referred to this as an aware state of mnd, and Cory J.
indicated that it includes intent, recklessness, and wllful
bl i ndness, as distinct fromnegligence: see R v. Wolesale
Travel Goup Inc., [1991] 3 SCR 154, 67 C.C.C. (3d) 193, at
pp. 185 and 238 S.C. R, pp. 213 and 252 C.C.C

[63] In R v. DeSousa, supra, Sopinka J. comrented on behal f
of the court at p. 956 S CR, p. 134 CC.C that, "As a matter
of statutory interpretation, a provision should not be
interpreted to | ack any el enent of personal fault unless the
statutory | anguage mandates such an interpretation in clear and
unanbi guous terns."

[64] | agree with the applicants that s. 467.12 is an offence
that carries significant stigma on conviction, and at |east the
prospect of a substantial penalty. | amunable to agree that it
inposes liability on an accused who has | ess than a subjective
mens rea. In order to convict an accused under this provision,
the Crown nust prove that he/she had the requisite nmens rea for
the particular predicate offence involved, and that the accused
acted for the benefit of, at the direction of, or in
association with a crimnal organization. The Crown takes the
position, and | agree, that [pagel48] there is an inplicit
requi renent that the accused conmtted the predicate offence
with the intent to do so for the benefit of, at the direction
of, or in association with a group he/she knew had the
conposition of a crimnal organization, although the accused
need not have known the identities of those in the group.
Recognition that subjective awareness is required under s.
467.12 is reflected in the remarks of the Mnister of Justice
referred to in para. 32, above. See also: R v. Finta, supra.
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[ 65] Section 467.12 does not fail to neet the constitutional
mens rea requirenent such that s. 7 of the Charter is violated.

| ssue #3: Cruel and Unusual Puni shnent

[ 66] The applicants submt that s. 467.14 offends s. 12 of
the Charter because in requiring the inposition of a
consecutive sentence, it renoves judicial discretion to fix the
fit sentence for the offender.

[67] | agree with the Crown that this application is
premature. It will not arise unless and until the applicants
are convicted. They are presuned innocent at this stage. For ne
to enbark on an exam nation of sentencing considerations would
give rise to an appearance of unfairness.

[68] | exercise ny discretion to defer this aspect of the
application for determ nation once the outcone of the trial is
known: see R v. DeSousa, supra, at pp. 954-55 SC R, p. 132
CCC; R v. R (J.D) (21991), 44 OA.C. 260, [1991] O J. No.
454 (QL) (C. A). Counsel will have an opportunity to nmake any
further subm ssions at that tine.

Concl usi on

[69] The ruling on the issue of the constitutionality of s.
467.14 is reserved until the conclusion of the trial is known.
Counsel may make additional subm ssions on that issue at that
tinme.

[ 70] Al other aspects of the application are di sm ssed.

Application di sm ssed.
W\DPH
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