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My Justice Gray :

The Claim

1.

This is an action brought by a foreign sovereign state to recover articles which it
considers form part of its national heritage. The claimant, The Govemnment of the
Islamic Republic of Iran (“Iran™), secks an order for the delivery up of a number of
carved jars, bowls and cups made out of chlorite (“the antiquities”). It is Iran’s case
that the antiguities derive from the Jiroft region of Tran. Jiroft is a city in the Halil
river valley in South East Iran. It is thought to have been the home of the one of the
earliest literate societies in the world; dating back to the third millennium BC. Jiroft
was discovered in the last few years, so it is only recently that excavation began there,
As is accepted, no consent was given by or on behalf of Iran to the removal of the
antiquities from fran.

The defendant, The Barakat Gallery Ltd (“Barakat”) has a gallery in London, from
which it trades in ancient art and antiquities from around the world, Barakat admits
being in possession of the antiquities but disputes the entitlement of Tran to their
return. Barakat does not accept that the antiquities came from the Jiroft region, In
any event Barakat contends that it has acquired good title to the antiquities under the
laws of certain countries where it acquired the antiquities, namely France, Germany
and Switzerland. In the alternative Barakat maintains that, even if (contrary to
Barakat’s primary case) Iran has title to the antiquities by virtue of the laws of Iran,
the present claim cannot succeed because Iran is seeking by this action to enforce,
directly or indirectly, [ranian penal or public laws.

The Preliminary Issues

3.

[t is common ground that, if Iran does not have either title to or a right to immediate
possession of the antiquities under the laws of Iran, the action cannot succeed. Tt is
also common ground between the parties that, even if Iran has a valid title to the
antiquities by virtue of Iranian law, the action will still fail if it be the case that the
Iranian law or laws by virtue of which Iran acquired title is properly to be
characterised as “penal”. Barakat’s case is that, even if the relevant Iranian laws do
not qualify as penal laws, they are nevertheless “public” laws and as such also
unenforceable in the courts of this couniry. Iran’s answer to these contentions is that
the laws by virtue of which 1t acquired fitle to the antiquities are neither penal nor
public laws. Iran accepts that penal laws are unenforceable in the cowrts of this
country and that there is Court of Appeal authority (which is binding on me) that
public laws of a foreign sovereign state are not enforceable either. Iran reserves the
right to argue hereafter, if necessary, that public laws of a foreign state are or should

be enforceable here.

In these circumstances the parties obtained an order on .1.331 December 2006 for the
trial of the following preliminary issues:

“(1) Whether under the provisions of Iranian law pleaded in the
Amended Particulars of Claim, [iran] can show that it has
obtained title to [the antiquities] as a matter of lranian law and,
if s0, by what means;
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(2) If {Iran} can show that it has obtained such title under
[ranian law whether this court should recognise and/or enforce
that title”

The Order further provides that, for the purpose of the trial of these preliminary
issues, it is to be assumed that “Iranian law is the applicable law for the
acquisition/transfer of title to the antiquities and that the antiquities do originate from
The Islanuc Republic of Iran in the circumstances alleged in the Amended Particulars
of Claim™. It is further to be assumed to be true that the antiquities were excavated
from the Jiroft area. It is agreed that such excavation was unlicensed and therefore
unlawful, '

The parties’ cases in summary

6.

The contention advanced by Iran is in summary that under Iranian law it is the lawful
owner of all antiquities excavated from the Jiroft area, including those which are the
subject of this action. Iran relies in paragraph 6 of the Amended Particulars of Claim
on the following provisions of Iranian law:

1. a Legal Bill regarding clandestine diggings and illegal
excavations intended to obtain antiquities and historical relics
which are according to international regulations made or
produced one hundred or more years ago (“the 1979 Legal
Bill™); '

i1. 1930 National Heritage Protection Act;

-

11, Executive Regulations of the “National Heritage Protection” dated 3
November 3, 1930;

it Article 26, Civil Code.

In support of its contention that the removal of such antiquities from the Jiroft area
without consent is a crime under Iranjan law, Iran relies in paragraph 7 of the
Amended Particulars of Claim upon the following additional provisions of Iranian

law:
1. Islarmic Punishment Law, chapter 9;

ii. Decree issued by the Revolution Council in 1980
(Decree Concerning Export Prohibition of Antiguities,
Waorks of Art and Gold and Silver Wares, decree no.
64434, 12 January 1980);

i1 Constitution of Iran, Article 83.

The antiquities are now 1in the possession of Barakat in England. Iran’s case is that
under Iranian law, in the absence of consent from Iran permitting the antiquities to be
present in the United Kingdom, they are held here by Barakat contrary to Iranian law.
Accordingly Iran contends that the antiguities are lawfully their property and should
be delivered up accordingly.
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10,

1.

[ran advances an alternative contention that, even if under Iranian law if is not the
owner of the antiquities, at all material times it had under Iranian law an immediate
right to possession of the antiquities. By refusing the request made to it for the return
of the antiquities, Iran confends that Barakat has wrongfully interfered with or
converted the antiquities.

The response of Barakat to these contentions is, firstly, to deny that Iranian law has
conferred any possessory title on Iran so as to be able to dispossess Barakat of the
antiquities. Barakat’s case is that it purchased the antiquities at auction or from other
dealers in England, France, Switzerland and Germany, Barakat maintains that, even
if, according to Iranian law, Iran did acquire a right to possession of the antiquities at
a time when they were within its territory, the fact that (as is conceded) Iran did not
obtain actual possession of them prevents Iran from obtaining an order from the
English courts which would give it possession of the antiguities for the first time.
Barakat further denies Iran’s claim that it is or was at any material time entitled to
immediate possession of them.

Barakat maintains that, even if, contrary tc ifs primary contention, Iran did become
the owners of the antiquities under [ranian law, the claim must still fail on grounds of
non-justiciablity. Barakat submits that by this action Iran is seeking, directly or
indirectly, to enforce in the domestic courts of this country an exercise of the
sovereign power or authority of a foreign state. According to the argument on behalf
of Barakat, the present claim falls squarely within the rule summarised in Article 3(1)
of Dicey Morris & Collins:

“Rule 3 - English Courts have no jurisdiction to entertain an
action:

(1) for the enforcement, either directly or indirectly, of
a penal, revenue or other public law of a foreign
state; or

(2} founded upon an act of state™.

The First issue: approach to Iranian law,

12

13.

Resolution of the first preliminary issue depends entirely on Iranian laws and their
interpretation. It is in some respects invidious for an English Judge to have to
determine delicate questions of the construction of foreign iaw. That is particularly so
in cases such as the present where there is no relevant decision of an Iranian court and
where in any event there is no judicial precedent.

In the present case [ have been assisted by expert evidence from Professor
Muhammad Taleghany on behalf of Iran and from Mr Hamid Sabi on behalf of
BRarakat. Professor Taleghany was a Professor of Law at Teheran University until
1984, when he moved to London. He is the author of a number of books and articles
on law both in Persian and English. Somewhat unusually, he has translated for the
purposes of the present proceedings a number of the provisions of Iranian law which
are said to be material. Mr Sabi was a member of the Iranian Bar. He practised law
in Iran between 1974 and 1979, when he moved to London. Smce that time he has

practised as a consultant advising amongst other clients governments and major multi-
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15,

corporations. Although Mr Philip Shepherd QC for Barakat was critical of Professor
Taleghany on the grounds that his approach to the present case lacked objectivity, 1
am satisfied that both experts did their best to assist me.

Determination of the applicable foreign law is a question of fact for me to decide. -
The approach which I should take is helpfully summarised in an unreported decision -
of Moses J (as he then was), City of Gotha v Sotheby's and another (QBD, 9
September 1998): '

“In resolving the disputes as to foreign law, I must be guided
by the following principles:

(1) when faced with conflicting evidence about foreign law, [
must resolve differences in the same way as in the case of other
conflicting evidence as to facts (Bumper Development
Corporation Lid v Commissioner of Police for the Metropolis
(199111 WLR 1362 at 1368G};

(2) where the evidence conflicts [ am bound to look at the
effect of the foreign sources on which the experts rely as part of
their evidence in order to evaluate and interpret that evidence
and decide between the conflicting testimony (Bumper
Corporation at 13691 ;

(3) I should not consider passages contained within foreign
sources of law produced by the experts to which those experts
have not themselves referred (Bumper Corporarion at 1369D to
&)X

(4) it is not permissible to reject uncontradicted expert evidence
unless it is patently absurd {Bumper Corporation at 1371B);

{5} In considering foreign sources of law I should adopt these
foreign rules of construction of which the experts have given
evidence {this principle underfies the principle that an English
court must not conduct its own researches into foreign law),

(6) whilst an expert witness may give evidence as to his
interpretation as to the meaning of a statute, it is not for the
expert to interpret the meaning of a foreign document. His
evidence will be limited to giving evidence as to the proper
approach, according to the relevant foreign rules of
construction to that document”.

I adopt that approach in this case.

The ultimate question which I have to decide is whether under Iranian law Iran
obtained title to the antiquities. It is accepted by Mr Hodge Malek QC for Iran that he
cannot point to any specific provision which in express terms vests title to the
antiquities in Iran. As [ have already indicated (see paragraphs 5 and 6 above), Iran’s
case is that it is apparent from a consideration of a series of statutory provisions,
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including provisions contained in the Civil and as well as the Criminal Codes, that
Iranian law has treated the state as the owner of articles, such as the antiquities, which
form part of Iran’s national heritage.

The evidence of Professor Taleghany is that, if and to the extent that. there is an
nconsistency between the provisions of the specific laws and the more general
provisions of the Civil Code, the provisions of the specific laws displace the general
provisions of the Civil Code. The specific laws are considered lex specialis to the
Civil Code. I did not understand Mr Sabi to dispute that evidence. In those
circumstances the course which I propose to take is to set out in chronological order
what appear to me to be the material provisions of Iranian law. Having done so, [ will
address the question whether and, if so, by virtue of which prowsmm of Iranian law,
title to the antiquities is vested in Iran.

The Laws of Iran applicable to the determionation of the ownership of the antiquities.

17

18.

19.

20.

Although Mr Malek placed no reliance on it, the appropriate starting point appears to
date back to what is called the Constitutional Movement which developed in Iran. At
paragraph § of his expert report Professor Taleghany says:

“Since time tmmemorial Iran was ruled by absolute monarchs.
The kingdom of Iran was the king’s domain, i.e. his estate, It
was as such that the kings acquired further territories, ceded
terrifories and exchanged part of their kingdom with the
neighbouring kings. The last evidence of the exercise of such
power was exhibited in 1893, However, a short while after this
date there was a Constitutional Movement in Iran and the
king’s domain became the Crown’s, or government property.
When the Iranian main laws were codified in the Civil Code of
Iran (section 1 of which was approved in 1928) the internal
‘government properties’ legally replaced the king’s domain”.

By a Royal Proclamation dated 5 August 1906 the so-called “Bases of the Persian
Constitution” were promulgated.  They include what are described as “The
Fundamental Laws of December 30 19067, which inciude Articles dealing with the
duties, limitations and the rights of the National Consultative Assembly.

Despite the fact that there would have been at some stage and by some means a
transfer to the state or government of Iran of property rights previously owned by the
king, these constitutional provisions form no part of Iran’s case in these proceedings.
Accordingly [ will pay no regard {o them.

In chronological order, the first statutory provision which is relied on by lran is the
Civil Code by which in and after 1928 the main civil laws of Iran were codified. The
Civil Code is divided into sections. The provisions which are said to touch upon the
issue of ownership of the antiquities are the following:

“Section 3

On Properties which have No Private Owner
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Article 26 — as amended on 21-8-1370 A equals 12-11-
1991. Government properties which are capable of public
service or utilisation, such as fortifications, fortresses, moats,
military earthworks, arsenals, weapons stored, warships and
also government furniture, mansions and buildings, government
telegraphs, public museums and libraries, historical monuments
and similar properties, and in brief, any movable or immovabie
properties which may be in the possession of the government
of public expediency and national interest, may not privately be
owned. The same applies to properties that have, in the public
interest, been allocated to a province, county, region or town

Chapter 2
On Various Rights that

People May Have in Properties.

Section 1
On Ownership

Article 30 - Every owner has the right to all kind of disposal
and exploitation of his property, except where the law expressly
provides otherwise.

Article 31 ~ No property may be taken out of its owner’s
possession except by the order of law.

Article 32 — All products and appurtenances of properties
whether movable or immovable, produced naturally or as a
result of an action, follow the property and belong to the owner
of the property,

.........

Article 35 -~ Possession indicating ownership is proof of
ownership unless the contrary is proved.

Arxticle 36 - Possession which is proved not to have derived
from a valid or lawful transfer shali not be valid.

Chapter 4
On Found Articles and Lost Animals

Seetion 1
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On Found Articles

Article 165 ~ Anyone who finds an article in the desert or in a
ruined place which is not inhabited and which is not privately
owned, may take ownership of it and there is no need to declare -
it; unless it is evident that the article belongs to modern times,
in which case it is subject to the rules applicable 1o articles
found in an inhabited locality.

Chapter 5
On Treasure Trove

Article 173 - Treasure Trove means valuables buried in the
ground or in a building and found by chance or accidentally.

Article 174 — Treasure Trove whose owner is not known is the
property of the finder.

Article 175 — If a person finds treasure trove in the property of
another person, he must inform the owner of the property. If
the owner of the property claims ownership of the treasure
trove and proves it, the treasure trove belongs to the person
claiming ownership.

Article 176 — Treasure Trove found in ownerless land belongs
to the person who finds it.

Section 2
On Tortious Liability
Subsection 1
On Usurpation

Article 308 - Usurpation is the assumption of another’s right by
force, ILaying hands on another person’s property is also
considered usurpation. :

Article 309 - If a person prevents an owner from possessory
treatment of his property without himself assuming control of
it, he is not considered a usurper, but he destroys the said
property or causes its destruction, he shall be liable.

Article 317 — The owner can claim the usurped property or, if
it lost, its equivalent or the value of the whole or part of the
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22,

usurped property from either from the original or successive
usurpers at his option.

Shortly after the enactment of the Civil Code, a specific Act was passed on 3
November 1930 entitled Nationa! Heritage Protection Act. This Act provides for an
inventory to be built up by the State including all the known and distinguished items
of national heritage of Iran which possess historical, scientific or artistic respect and
prestige. Provision is also made for the registration of both immovable and movahle
properties. Articles 4 to 6 inclusive deal with immovable property. Article 7 and
following deal with movable property. Article 9 obliges the owner of a movable
property registered in the List for National Heritage to inform the pertinent
governmental organisation before selling any such property to another person.
According to that Article the state possesses what is described as “the pre-emption
right”™. A person who sells a property registered in the List without notifying the
Ministry is liable to a fine for as much as the selling price of the property. The
government is entitled to withdraw the property from the new owner on refunding the
paid price to the new owner.

Amongst potemia}}y material provisions to be found in the 1930 Act are the
following:

“Article 1 Observing the Article 3 of this Law, all artefacts,
Buildings and places having been established before the end of
the Zandieh Dynasty in Iran [late 19" Century), either movable
or immovable, may be considered as national heritage of Iran
and shall be protected under the State control.

Article 10 - Anvone who accidentally or by chance finds a
movable property which according to this Law may be
considered as an item of national heritage, although if has been
discovered in his‘her own property shall be obliged to inform
the Ministry of Education or its representatives as soon as
possible; in case the pertinent State authorities recognise the
property worthy to be registered in the List of National
Hertage, half of the property or an equitable price as
considered by qualified experts shall be ransferred to the
finder, and the State shall have the authority, at its discretion, to
appropriate or fransfer the other half to the finder without
recompense.

Article 11 — The State has the exclusive right for land digging
or excavation in sites to explore national relics. ...,

Article 13 — Excavations in private lands shall require the
owner’s consent as well as the permission of the State .......
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Article 14 — During scientific and commercial excavations in
one location and one season, if the State discovers the objects
directly, it may appropriate them all, and if the discovery is
performed by others, the State may choose and possess up to
ten items out of the objects of historical artistic value; half of
the rest of the objects shall be transferred freely to the
discoverer, and the other half shall be appropriated by the State,
In case all the discovered objects do not exceed ten items and
the State appropriate them all, the expenses of the excavation
shall be refunded to the d1scovc,1 er ...

Article 16 —~ The violators of Article 10, those whe perform
excavations operations without the State permission and
information, though in their own lands, as well as those who
illegally take items of national heritage out of the country shall
be fined as much as twenty to two thousand Tomans, and the
discovered objects shall be confiscated [in Farsi, “zabt "] in the
interest of the State ... ...

Article 17—~ Those who intend to adopt dealing in antiquities as
an occupation should obtain permission from the State.
Furthermore taking the antiquities out of the country shall
require permission from the State. The registered obiects in the
list. for National Heritage if attempted to be taken out of the
country without the permission of the State, shall be
confiscated in the interest of the State......... 7

23, On 19" November 1932 the Execufive (or Administrative) Regulations of the
National Heritage Protection Act of 1930 were approved by the Council of Ministers.
In effect these Regulations are designed to implement the provisions of the 1930 Act,
Movable property is dealt with in Chapter 2 {(Articles 12 to 17). These include :

“Articie 17 — Anvone who accidentallv finds a movable
property even thought it has been discovered in his/her own
property, shall be obliged to immediately inform the Ministry
of Education through its nearest representative of the
Department for Education or through the Finance Officers if
there is no Department for Education. After the objects has
(sic) been examined by the Department for Antiquities half of
the items or half of the commercial price thereof as evaluated
by qualified experts shail be transferred to the finder, and the
State shall have the authority to possess or transfer the other
half to the finder”.

24, Chapter 3 of the Regulations deals with Excavation. The provisions of this chapter
include:

“Article 18 — The state possesses the exclusive rights to land
excavation for the purpose of obtaining antiquities.
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Article 25 ~ Excavation in private lands shall require the
owner’s consent as well as the permission of the State.....

Article 31 — The manner of sharing the antiquities discovered
in a place during a season of commercial or scientific
excavation, between the excavator and the State shall be as
follows: The first choice of the objects discovered, up to ten
items, shall be that of the State, and then the State shall equally
share the remainder with the licence holder. Immovable
antiquities shall pertain to the State and not be divided. In case
the discovered objects shall not exceed ten items, the State, by
virtue of the authority invested in it, shall possess them all and
refund expenses that the excavator sustained. The holder of the
excavator licence may possess his/her share of the antiquities
discovered, provided that he/she had been refunded the rental
value due to the owner.........

Article 36 -~ Any person who takes measure violating the
provisions of Article 10 from the law or Article 17 herein, or
embark on excavation without securing proper permission at
(sic} export antiquities illegally, shall be liable to a fine twenty
to Two thousand Tomans, and the discovered objects shall be
confiscated by the State........

Article 41 - Provides that certain classes of antiguities are
authorised fo be fraded, that ie can be bought and sold. (It is
common ground that this Article is now entirely superseded).

Article 48 - In case the examination by Department for
Antiquites proved that some of the obiects had been illegally
obtained, those objects shall be seized and confiscated by the
State. The owners and exporters may be prosecuted according
to the Antiquities Act......

Article 50 ~ In case the State recognises that the registered
objects m the List for National Heritage, for which export
permission has been requested, are beneficial for developing
national collections, it shall have the authority to purchase the
objects in question at the price declared by the owner. Should
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26.

the owner refrain from selling the objects, export permits shall
not be granted.

Article 51 —~ The Antiquities intended to be taken out of the
country without obtaining proper permission shall be
confiscated”,

Next in time comes the first of three criminal provisions relied on by Iran namely the
Islamic Penal Code which is said by Professor Taleghany to have been enacted in
1968. Chapter 9 is headed “Destruction of Historical/Cultural Properties”. It
provides, amongst other things, penalties for illegal excavation to acquire antiquities.
It 1s common ground, however, that this code has been superseded by a Punishment
Law to which I shall come in due course.

On 17 May 1979 a Legal Bill {which is accepted to have the force of law) was
approved. The title of the bill is:

“Legal” Bill Regarding Prevention of Unauthorised
Excavations and Diggings intended to obtain antiquities
and historical relics which according to international
criteria, have been made or have come into being one
hundred or more years ago”.

The bill consists of a single Article which, since it forms a vital part of [ran’s case,
[ will quote almost in full:

“Considering the necessity of protection of refics belonging to
Islamic and cultural heritage, and the need for protection and
guarding these heritages from the point of view of sociology
and scientific, cultural and historical research and considering
the need for prevention of plundering these relics and their
export abroad, which are prohibited by national and
infernational rules, the following Single Article is approved.

I - Undertaking any excavation and digging intended to obtain
antiquities and historical relics is absolutely forbidden and the
offender shall be sentenced to six months to three vears
correctional imprisonment and seizure [in Farsi “zabi”] of the
discovered items and excavation equipment in favour of the
public treasury. If the excavation takes place in historical places
that have been registered in the National Heritage :List, the
offender shall be sentenced to the maximum punishment
provided (in this Section).

2 - Where the objects named in this discovered accidentally, the
discoverer 1s duty bound to submit them to the nearest office of
Culture and Higher Education as soon as possible. In this case,
a committee consisting of the Religious Judge, local Public-
Prosecutor and the director of the office of Culture and Higher
Education, or their representatives, will be formed with a
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specialised expert attending and who will examine the case and
decide as follows:

A — Where the items are discovered in a private property, in the
case of precious metals and jewels, they will be weighed and a
sum equal to twice the market value of the raw material thereof
will be paid to the discoverer. IN the case of other objects, half
of'the estimated price will be paid to him.

B ~Where the items are discovered in non-private property, a
sum equal to half of the discovery reward, provided for in
Section A, will be paid fo the discoverer

3 — Antiquities means articies that according to international
criteria have been made or produced 100, or more, years ago.
In the case of objects whose antiquity is less than a hundred
years, the discovered objects will belong to the discoverer after
he has paid a fifth of their evaluated price to the public
freasury.

4 - Persons who offer the discovered objects for sale or
purchase in violation of the provisions of this Act will be
sentenced provided for in Section 17

27.  In the same year that the Legal Bill was approved, Iran on 24" October 1979 adopted
a new Constitution. Its many provisions include the following:

“Article 45 [Public Wealth]

Public wealth and property such as uncuitivated and abandoned
land, muneral deposits, seas, lakes, rivers and other public
waterways, mountains, valleys, forests, marshlands, natural
forests, unenclosed pastures, legacies without heirs, property
of undetermined ownership and public property recovered from
usurpers shall be at the disposal of the Islamic Government for
it to utilise in accordance with the public interest. Law will
specify detailed procedures for the utilisation of each of the
foregoing items™. ...

Article 47 [Private Property]

Private ownership, legitimately acquired, is to be respected.
The relevant criteria are determined by law.

Article 83 [Property of National Heritage]
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Government buildings and properties forming part of the national heritage
cannot be transferred except with the. approval of the Islamic Consultative
Assembly; that, oo, is not applicable in the case of irreplaceable treasures”.

28. The Revolutionary Council of the Islamic Republic of Iran issued a decree on 20%
February 1980 which prohibited export of any kind of antiquities of artistic obiects
from the country.

29.  The 5th book of Islamic Punishment Law dated May 23 1996 deals at chapter 9 with
' the destruction of historical/cultural properties. Three of its articles are relied on -

“Article 559 - any person found guilty of stealing equipments
and objects, as well as the materials and pieces of cultural-
historical monuments from museums, exhibits, historical and
religious places or any other places which are under the
protection and control of the state; or trades in such objects or
conceals them — knowing that they are stolen - shall be obliged
to return them and condemned to confinement of cne to five
years if not subject to punishment for theft (as ordained by
Islamie religion), ...,

Article 561 — any attempt to take historical-cultural items out
of the country, even if it would not be actually exported, shall
be considered as illegal export.  The violator shall be
condemned to restitute the items, imprisoned from one to three
vears, and fined as (sic) twice as the value of the items
exported. ...

Article 562 - any digging or excavation intended to obtain
historical-cultural properties is forbidden, The violator shall be
condemned to undergo a confinement of six months to three
years; the discovered objects shall be confiscated in the
interests of the Iranian Cultural Heritage Organisation and the
equipments of the excavation shall be confiscated by the state

Note 1.Whoever obtains the historical/cultural properties, that
are the subject of this Article, by chance and does not take {the
necessary) steps to deliver the same, according to the
regulations of the State Cultural Heritage Organisation, will be
sentenced to the seizure of the discovered (found) properties.

1

The Rival Contentions as to the Ownership of the Antiguities

30. As I have already indicated Iran claims to be entitled to the delivery up of the
antiquities either on the basis that under Iranian law it is the owner of them or in the
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alternative upon the footing that it has an immediate right of possession of them. I
shall deal with these two contentions in turn, starting with Iran’s claim to ownership.

Mr Malek on behalf of Iran does not claim to be able to point to any specific
provision of Iranian law which in terms vests in Iran ownership of the class of chattels
to which the antiquities belong. Rather it is [ran’s case that it is the manifest purpose
of much of the legislation which I have endeavoured to summarise above to vest in
Iran ownership in chattels which have been excavated, including the antiquities. As!
have said one of the assumed facts is that the antiquities were unlawfully excavated
from sites in Iran on dates unknown between 2000 and 2004,

In his closing speech Mr Malek articulated a number of propositions by reference to
which he invited me to consider the issue of ownership. The propositions were these:

1)

Vi)

vii)

viii)

The clear purpose of the legislation is for property in antiquities which
have been dug up to vest in the state and no one else. That purpose is
clear in particular in the 1979 Legal Bill but also in Articles 569 and 562
of the Penal Code and/or the Punishment Law,

The exclusive right to dig for antiquities is vested in the state and in no
one else:  see the 1930 Act; the Executive Regulations and the 1979
Legal Bill.

It 1s not possible to obtain title by unlawful activity nor by unlawful
possession: see paragraph 35 of the expert report of Professor Taleghany
and Article 36 of the Civil Code.

When an antiquity is found and dug up, neither the finder nor the owner
of the land acquires title to it. Nor does either have any right to keep
such an antiquity. The obligation is to deliver the antiquity to the state:
see the Legal Bill of 1979,

There is no principle of “finders keepers” with regard to antiquities; an
excavator who takes possession of one of the antiquities cannot
conceivably become its owner,

The finder of an antiquity obtains no title to it. At best he may receive a
reward when he delivers the antiquity to the relevant ministry: see again
the 1979 Legal Bill at numbered sub-paragraph 2 and contrast sub-
paragraph 3.

The owner of the land where the antiquity is found has no right of
ownership init. The only person who receives payment is the founder or

+ discoverer of the antiquity.

Hven in a case when the excavation is authorised or licensed, the owner
of the land obtains no payment or monetary reward; still less does he
acquire ftitle.  All the owner is entitled to is the rental value of the land:’
see articles 25 and 31 of the Executive Regulations.

All trading in antiquities has been unlawful since 1979,
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X) The only person to whom a finder of antiquity may transfer it is the state.
The obligation on the finder is to deliver the antiquity to the sizte as soon
as possible: 1979 legal bill sub-paragraph 2.

xi} Any finder of an antiquity who keeps it or transfers it to another is acting
unlawfully and in breach of the ownership right vested in the state, In
other words such a finder would in English terms have converted the
antiquity and in Iranian terms would have usurped it: see Article 308 of
the civil code.

xii)  The transferee from the finder acquires no title in the antiquity. The
principle neme dat quod non habet is recognised by Iranian law: see
Article 317 of the Civil Code.

xui)  The seizure provisions which are to be found in both Iran’s criminal and
civil laws are the mechanism by which the state obtains possession of
antiguities and not, as Barakat contends, zecogmtmn that until the time
of seizure the finder is the owner.

The case for Barakat advanced by Mr Shepherd QC is that there is no provision of
[ranian law, as it applies to moveable property, which vests in or transfers to Iran title
to the antiquities. The provisions of Iranian civil law relied on by Professor
Taleghany operate, so it is submitted on behalf of Barakat, solely in personam.
Obligations owed in personam cannot operate to transfer or otherwise affect rights
which exist in rem. To the limited extent that the legislation relied on by Iran touches
upon the ownership of antiquities, it is in the context of criminal seizure or
conflscation and as such casts no light on the question of anterior property rights,

Analvsis of the Provisions of Iranian Law as to the ownership of the antiquities

As has been seen (see paragraph 17 above), the entire kingdom of Iran was formerly
the king’s domain or estate. Everything belonged to the absoiute monarch, who could
acquire further territories, cede territories and exchange part of his domain with
neighbouring kings.

Professor Taleghany further gave evidence that there came a time when the King
“ceded” or gave up ownership of his entire domain or estate to the Government at the
time of the Consititutional Movement in Iran. However, when asked by Mr Shepherd
whether he could point to a single provision of Iranian law that clearly declared that
all moveable antiquities belonged to the Islamic Republic of Iran, Professor
Taleghany answered that there was no need for such a law because it is obvious to
[renian lawyers that the whole Kingdom, including whatever is on it and whatever is
under 1t, belongs to the Government. In making that assertion Professor Taleghany did
not rely on or point to any common or customary law reflecting the passing of title to
the state of [ran.

Professor Taleghany’s evidence being that there is no identifiable provision of Iranian
law which fransfers or vests moveable property, such as the antiquities, in Iran, there
might have been scope for an argument that ownership in the antiquities vests in Iran
by default. But that is not how Mr Malek on behalf of Iran puts his client’s case:
fran’s case 1s that the various laws which he has cited clearly provide that neither the
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finder of an antiquity, nor the owner of the land on which the antiguity is found,
acquires ownership rights in any antiquity or any right to transfer property in the
antiquity to a third party. [t follows, according fo the argument of Mr Malek, that it is
the Government of [ran which is the owner of any antiguity which may be found or
dug up.

Mr Shepherd makes a number of cogent observations about this argument. Firstly, he
says that what [ran 1 inviting the court o do is to infer title. [ see the force of that but
it does not appear to me to be fatal to the claim advanced by Iran. One can envisage a
position where the inference, whilst falling short of a clear vesting provision, is so
clear as to justify the conclusion that particular chattels are owned by the state.
Whether such an inference can be drawn will depend in some measure upon the
guestion whether it appears to have been the intent of the legislation that it should
operate in rem. Mr Shepherd’s second observation is that the inability on the part of
Iran to pinpoint the precise point in time when ownership of movables becomes
vested in the State 1s a strong indicator that no ownership rights have in fact been
acquired by [ran.

By the time he came to make his closing submissions, it was Mr Malek’s contention
that the Legal Bill of 1979 was the ciinching statutory provision. I will in due course
have to consider whether that contention is well-founded. 1 should first, however,
refer to the earlier laws which were pleaded and which have been canvassed in the
course of argument. As I do so, I remind myself that the burden of proving that it
acquired a valid fitle to the antiquities under the law of [ran, as the /ex sifus, rests on
Iran: see Dicey, Morris and Collins Rules 124-5. [ must ask myself whether  am
satisfled, on the balance of probabilities that an Tranian Court confronted with the
facts of this case and the submissions of law on each side, would decide the issue of
ownership in favour of Iran: sece The Islamic Republic of lran v Berend [2007]
EWHC132 QB. '

The earliest mstrument of Iranian law which is relied on is the Civil Code: see
paragraph 20 above. Since this is {as far as [ am aware) the first codification of
Iranian civil law which took place in Iran, one would expect to find in it some
provision to be made for the ownership of moveable property to be vested in the state
or at least some reference to state ownership, if indeed that is the legal position. But,
as Mr Malek expressly concedes, Article 26 does not of itself confer ownership of the
antiguities on Iran, although he submits that it is consistent with Government
ownership of all movable property.

I reject the contention of Professor Taleghany that the antiquities fall within the
category of “historical monuments and similar properties” which, according to Article
26, may not be privately owned, The words “and similar properties” in Article 26 are
not apt to extend the scope of that Article so as to embrace movable antiquities. I see
no similarity between antiquities on the one hand and fortresses and the other
specified properties on the other hand. Notwithstanding the evidence of Professor
Taleghany to a contrary effect, [ accept the evidence of Mr Sabi that movable
antiquities are not “in use by the Government for the service of the public” within the
meaning of Article 26. Government telephone wires may be but antiguities are not.
Besides Article 26 does not purport to assign or convey title to the state in the
properties to which it applies. I note that Article 26 refers to the properties in question
being n the “possession” (i Farsi “fasarof”) as opposed to ownership.
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In the case of private property, dealt with in chapter 2, possession “indicating
ownership” (which [ take to mean possession gua owner) creates a presumption in
favour of the possessor as to the ownership of that property (see Article 35). It is clear
from the chapter 2 Articles quoted at paragraph 20 above that Iranian law both
recognises and respects private ownership which, unless the law otherwise provides,
carries with it a right to absolute contrel on the part of the owner over his property
(see Articles 30 and 32 of the Civil Code),

Although 1t is unnecessary for me to come to any {irm conclusion on the peint, my
impression is that the later chapters of the Civil Code, entitied respectively “on Found
Articles and Lost Animals™ and “on Treasure Trove”, lend some support to Barakat’s
assertion that the Civil Code provides for the finder of an article to become the owner:
see Articles 165 and 174-176. 1t is not possible for me to be categorical on this point
because it is unclear on the admitted facts whether the land where the tombs
containing the antiquities were found was or was not privately owned; whether the
antiquities had been buried deliberately or otherwise or whether the burial place was
or was not unclaimed land.” '

The next statutory provision on which Iran places some reliance is the National
Heritage Protection Act of 3 November 1930, Although Mr Malek founds his
argument principally on Articles 10, 14 and 17 of the Act, I think the title and earlier
Articles cast helpful light on the objectives underlying the Statute. Article 1 makes
clear that the aim of the Act is to protect under State control, amongst other things,
artefacts which may be considered to be part of the national heritage of Iran. In the
context of this Act it seems to me that state control is distinguishable from state
ownership. The control is by virtue of later provisions of the Act o be exercised
through the operation of the Register.

Article 5 of the 1930 Act permits private individuals, who are the owners of property
listed in the inventory of national antiquities, to retain ownership. The Act also
provides that the government must be informed by the owner of a movable property
before he sells it: see Article 9. The same duty is imposed on anyone who finds
movable property. There is a reference in Asticle 9 to a governmental right of pre-
emption and in Article 10 to payment by the government of an equitable price to a
chance finder. Moreover the words in Article 14 (“...the State may choose and take
ownership of up to ten items....”) are inconsistent with the Professor’s broad

construction of the Act, since they confer an option to assume ownership of no more

than a proportion of the objects found and all of which would, on Professor
Taleghany’s approach have been in the ownership of the State in any event,

In my judgment these provisions of the 1930 Act not only cannot be construed as
conferring title to movable assets on the Government, they are also inconsistent with
the government having ownership of movables,

It 15 true that, as Professor Taleghany points out, Articles 13, 16 and 17 of the 1930
Act (see paragraph 22 above) provide (according to Professor Taleghany’s
translation) for the “seizure” of movabie assets or (according to the other franslation
included in the papers) for their “confiscation” The word in Farsi is “zabs”. The
dictionary definition of “zabs” includes both “seize” and “confiscate”. [do not find it
necessary to decide which definition is preferable in the present context. It seems to
me that the provision for seizure/confiscation is designed to spell out penal
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consequences of illegal excavation and attempted export respectively. According to
Professor Taleghany’s thesis, these provisions are otiose since the State is already the
owner. Confiscation/seizure does not happen unless objects are discovered in the
course of illegal excavation or an unlawful export of antiquity by a dealer is
attempted. In that sense Articles 13, 16 and 17 are inconsistent with a pre-existing
state ownership of antiquities. Of course, by virtue of those provisions of the 1930
Act, ownership of antiguities may be transferred to and become vested in the State but
only in consequence of the sentence of a criminal court.

I accept the evidence of Mr Sabi that the 1930 Act primarily regulates the listing of
the national heritage and makes provision for measures to be taken o protect and
preserve items of the National Heritage, for example by restricting excavations and
export. Mr Shepherd is in my view right to stress that the obligations created by the
Act are in personam obligations, inciuding the obligations on the accidental or chance

finder to inform the Ministry, which will decide whether the particular item is worthy

of bemg listed in the National Heritage List. I cannot accept that the 1930 Act is
concerned with property rights,

The 1930 Executive Regulations (see paragraph 23 above} were (as [ have already
said) designed to implement or give effect to the 1930 Act. If the Act itself does not
confer ownership, it would be surprising to find that the Regulations had any such
effect. I my judgment they do not. Mr Malek placed reliance on Article 17 and in
particular on the provision in its last sentence for the State having authority to possess

- or (according to one translation) transfer half of the found movables to the finder. The

first sentence of Article 17 plainly creates no more than an in personam obligation,
which 1s wholly n keeping with the purpose of the 1930 Act. Professor Taleghany’s
translation of the second sentence of Article 17 reads: “The Government is entitled to
take possession of half of the ifems or ‘return’ them to the finder”. Possession is not
of course the same as ownership. If the Government is not bound to take possession of
the items or of some of them, it is difficult to understand how it can be their owner.

Moreover the provision for the “return” or “restitution” (in Farsi ¢ mosmmd } appears
to recognise the finder as the owner.

Articles 18, 31 and 36 of the Executive Regulations broadly correspond to Articles
11, 14 and 16 of the 1930 Act. Mr Malek’s third to sixth propositions (see paragraph
32 above) are to the effect that it is not possible to get title by unlawful activity or
unlawful possession; that neither the finder of an excavated antiquity nor the owner of
the land in question has a right to keep the antiquity; he must deliver it to the State.
According to Mr Malek’s argument, there is no such thing as “finders keepers™; all

~ the discoverer gets is a reward. I accept these submissions as far as they go. But

there is to my mind a considerable gulf between a regulation which confers on the
State an exclusive right to dig and excavate on the one hand and a provision on the
other hand that the Siate acquires immediate and automatic ownership of any
antiquity dug up or excavated. The latter provision is conspicuous by its absence
from the Regulations.

I have already found that Article 14 of the 1930 Act was not consistent with automatic
deemed ownership on the part of the Government {see paragraph 44 above). So too is
Article 31 of the Executive Regulations inconsistent with the government having
automatic property rights in excavated antigquities, at least according to the translation
by Mr Sabi at paragraph 46 of his report. Mr Sabi translates Article 31 as including



Iran v Barakat

Approved Judgment

51.

52

33,

34,

the words “The State may initially select up to ten items which will thus become its

property ..."(emphasis added). In other words, ownership will only vest in the state
once it had made that selection and not at an earlier point. Ownership is dependent

upon the statutory process being implemented. As regards Article 26 of the

Regulations, the reasons why I have earlier given at paragraphs 44-46 for saying that

Articles 10 and 17 of the 1930 Act are not of themselves apt to confer ownership on

Iran apply with equal force to Article 26 of the Regulations .

I come next to the Legal Bill of 1979 (see paragraph 26 above). Mr Malek places this
statute {for that is what it really is) at the forefront of his case. His submission is that
it 1s consistent only with the state being the owner of antiquities (“relics”) as they are
called in the Bill.

Mr Sabi describes the historical context in which the Bill was infroduced as follows:

‘Following the Islamic Revolution and the collapse of law and order during the
early days of the Islamic Republic, a large number of historical sites were looted
and opportunist excavation of the national heritage sites became widespread.
This was partially encouraged by the attitude of certain members of the ruling
clergy who considered that certain items of historical value were un-Islamic and
suggested that these should be destroyed.

In order to combat this situation, the Government introduced the 1979 Act for
amongst others “prevention of plundering of these relics’™.

Professor Taleghany asserts that the manifest purpose of the Act is to render
unauthorised digging and excavating of antiguities “absolutely prohibited” and to
penalise those who offer antiquities for sale or purchase. He goes on to say at
paragraph 44 of his report:

“The provisions reflect the fact that such antiquities belong to the state’.

For the reasons already explained, I have been unable to find any provision prior to
the 1979 Bill which confers ownership of antiquities on the state. To the extent that
Professor Taleghany is asserting that the 1979 Legal Bill does so, I cannot agree with
him.  As Mr Sabi points out, the Bill has on its face the limited objective of
preventing the plundering of relics. It is, as Mr Sabi says, principally at least, a
criminal statute. There is no express vesting of title to antiquities in Iran nor any
declaration that all antiquities are vested in the state, [ find it difficult to see how the
provisions “reflect the fact” of state ownership. As Mr Sabi rightly says, the
draftsman could so easily have provided for state ownership of all antiquities if such
had been his intention. Tt seems to me that, given the historical background to the
Bill’s enactment, its purpose was to criminalise the widespread pillaging of antiquities
which was then taking place and not to make provision for state ownership of
antiguities.

Under the 1979 Bill ownership is only affected when, by virtue of paragraph 1,
seizure in favour of the public treasury takes place upon conviction of an offender in a
criminal court for undertaking unlawful excavation or digging or where, by virtue of
paragraph 4, discovered objects are offered for sale or purchase. Paragraphs | and 4,
like the comparable provisions of the 1930 Act, only come into play when the
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criminal court imposes penalties following conviction. Paragraph 2 imposes an in
personam obligation on the discoverer to submit discovered items to the nearest office
of Culture and Higher Education. Paragraph 3 also affects ownership but only in
relation to objects less than 100 years old.

[ accept the evidence of Mr Sabi that the Bill does not address wider questions of
ownership of undiscovered antiquities. If that had been the intention, it would have
heen clearly spelt out in the legislation.

Professor Taleghany further refers to principles 45 and 83 of the Constitution which
was adopted in 1979 (the text of which is set out at paragraph 27 above). In the
present context of the issue as to ownership of the antiquities, T can deal quite briefly
with the Constitution. Even if, (which I doubt) antiquities come within the generic
reference to” “public wealth” in Article 85, that cannot assist Iran on the issue of
ownership because Article 45 refers only to possession by the Government. Principle
83 does not address ownership as such but merely requires the approval of the Islamic
Consultative Assembly before government buildings or properties can be transferred,
presumably by the Government, to a third party.

Finally Mr Malek prays in aid certain penal provisions of Iranian Crimina) Law,
namely the Punishments Act dated 23 May 1996 and a Decree of 28 February 1980
(referred to at paragraph 28 and 29 above and respectively). In paragraphs 45 and 46
of his report, Professor Taleghany refers to Articles 559 and 562, Article 559 is
concerned with stealing objects from places such as museums, Professor Taleghany
comments:

“these objects are capable of being stolen because they belong to the state”,

But objects can be stolen from persons other than their cwner and objects can be and
often are loaned to museums by their owners.

Articles 3561 and 562 of the Constitution provide for seizure or confiscation
(depending on which translation is preferred) in the event of illegal export or illegal
digging or excavation. I agree with Mr Sabi that neither of those Articles addresses
the issue of ownership otherwise than as a consequence of an offender being
convicted. These Articles say nothing of the position in regard to ownership prior to
the seizure or confiscation. Moreover, as Mr Sabi notes, Article 562 provides for the
confiscation not only of the object excavated but also for the confiscation of the
“equipments of the excavation”. There is no suggestion that the latter were owned by
fran. That appears to me to lend some support to the contention that the objects were
not previously owned by the state either.

Conclusion as to the ownership of the antiguities under Iranian Law

59.

Having considered the historical background and the detailed provisions of the
various enactments identified by Professor Taleghany and referred to by Mr Malek, I
have come, with some regret, to the conclusion that Iran has not discharged the
burden of establishing its ownership of the antiguities under the laws of Iran. 1 readily
accept that Tran has gone to some lengths to list and secure protection for its natural
heritage and to penalise unlawful excavators and exporters. But the enactments relied
on by Iran fall short in my judgment of establishing its legal ownership of the
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antiquities. ! am not persuaded that those enactments are in certain respects consistent
with State ownership but, even if all of them were, that would still in my opinion not
be enough 1o have the effect of vesting ownership in the State, as it were, by default
or as a matter of inference.

Iran’s alternative claim based upon its right to immediate possession

[ran has a faliback positicn in the event that, as | have decided, its claim to ownership
of the antiquities fails. By an amendment to the Particulars of Claim made on 13
Decernber 2006 Iran introduced an alternative basis for its claim for delivery up of the
antiquities, namely that at 21l material times it had an immediate right to possession of
them.  Accordingly, Iran alleges that Barakat, by retaining possession of the
antiquities for the purpose of their sale, not withstanding Iran’s request for their
return, has wrongfully interfered with Tran’s goods or converted then.

Mr Oalkley, who presented Iran’s argument in support of its alternative case based on
an immediate entitlement to possession, relies principally on paragraph 2 of the Legal
Bill of 1979 (set out at paragraph 26 above) which obliges the discoverer of
antiquities to submit them as soon as possible to the nearest office of Culttre and
Higher Education. Paragraph 2 applies in terms to accidental discoverers of
antiquities only. But Iran submits that the position of illegal excavators (as the
excavator who found the antiquities in the present case is to be assumed to be) cannot
be in a better position than an accidental discoverer. Mr Qakley argues that the duty
therefore applies equally to an illegal excavator. Iran rely also on Article 10 of the
National Heritage Protection Act 1930 (see paragraph 21 above) to the extent that it
has not been superseded by the 1979 Bill. Iran’s case is that there is no other
provision of Iranian law which is inconsistent with the existence of its immediate
right to possession of the antiquities.

Barakat does not quarrel with the proposition that a person with an immediate right to
possession of a chattel is entitled to bring proceedings in conversion or for the tort of
wrongful interference with goods against anyone who threatens to sel} the chattel or
who deals with it in"a manner inconsistent with the claimant’s right to it. Barakat
contends, however, that in order for such a claim to succeed the right to possession of
the claimant must be a proprietary right. Barakat says that Iran had and has no such
proprietary right in the antiquities. Barakat further denies that Iran had or has an
immediate right to possession, such an immediate right being, according to Barakat’s
argument, a necessary condition of the successful claim in conversion or for wrongful
interference.

The need to establish a proprietary right

I will take these two issues in turn, starting with the question whether Barakat is right
in its contention that the right to possession has to be a proprietary right. [ will
summarise the argument advanced on behaif of Barakat and then turn to Iran’s answer
to 1t. :

Mr Shepherd cites two authorities in support of Barakat’s contention that there has (o
be a proprietary right to the goods. The first is Jarvis v Willicoms [1955] 1 WLR 71,
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where J, the owner of the goods, sued in detinue the defendant W to whom the goods
had been delivered at the request of a third party, P, who had failed to pay for them.
W refused to deliver up the goods. The Court of Appeal heid that the claim was not
maintainable. Lord Evershed MR said at 74:

“I take [the judgment below] to mean that the contractual right which the
plaintiff had vis-d-vis Patterson to go and collect these goods from
Patterson’s agent was a right of a sufficient character to enable the plamtiff
to bring an action in detinue against the agent of the owner of the property
in these goods. But, with all respect to the County Court Judge, I am
unable to accept that as a good proposition of law. Certain classes of
persons, as for example bailees have, no doubt, a special right to sustain
actions in trover and detinue but the general rule is, 1 think, correctly stated
in the text of Halsbury’s Laws of England 2™ Bd Vo! 33 at p62, para 98: ‘in
order to. maintain an action of trover or detinue, a person must have the
right of possession and a right of property in the goods at the time of the
conversion or detention; and he cannot sue if he has parted with the
property in the goods at the time of the alieged conversion, or if at the time
of the alleged conversion his title to the goods has been divested by a
disposition which is valid under the Factors Act 1989,

In Rosenthal v Alderton and Sons Limited [1946] KB 374 the question was whether
the value of goods, which had disappeared, ought to be ascertained, for the purpose of
giving to the successful plaintiff damages for their wrongful detention, as at the date
of the detention or as at the date of the judgment. No such question, of course, arises
here. But in the course of the judgment of the court in that case, Lord Evershed MR
said at p377:

‘it is further to be noted that the action of detinue was essentially a proprietary
action implying property in the plaintiff in the goods claimed’, and then a
reference is made to Viner’s Abridgement vol § p23 and Holdsworth, History of
English Law vol 7, pp 438 and 439, © It was, and still is, of the essence of an
action of detinue that the plaintiff maintains and asserts his property in the goods
claimed.. ..

... L think that the rights of the plaintiff as regards these goods were not such as
entitled him to bring an action in detinue against the defendant, in whose
possession they were, as agent, as the time, of the person in whom the property in
the goods was then vested’.

The cause of action in Jarvis and in Rosenthal was in detinue, which was abolished by
the Torts (Interference) with Goods Act 1977. But it is not disputed that the
propositions enunciated by Lord Evershed apply equally to claims brought under the
1977 Act.

The second authority cited by Mr Shepherd is International Factors Limited v
Rodriguez [1979] 1 QB 351, where the claim was brought in conversion. The
property said to have been converted consisted of cheques payable to a company
which had entered into a factoring agreement with the plaintiffs. The cheques were
sent to the company in settlement of debis owed to the company but which had been
assigned to the plaintiffs. The defendant, a Director of the company, paid the cheques
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into the company’s bank account. Sir David Cairns (which whom Bridge LI agreed)
upheld the plaintiff’s claim. After referring to Jarvis Sir David Cairns said at 357e:

*“...s0 a contractual right is not sufficient.

In my view, however, there was here something more than a
contractual right.  Clause 11{e} of the [Factoring] agreement
provided both that the company was to hold any debt paid
direct to the company in trust for the plaintiffs and immediately
after receipt of a cheque, in the case of payment by cheque, to
hand over that cheque to the plaintiffs, Taking together the
trust which was thereby set up and the obligation immediately
on receipt to hand over the cheque to the plaintiffs, I am
satisfied that the plaintiffs bad here a sufficient proprietary
right to sue in conversion”,

Bridge L} agreed with Sir David Caims. Budkl@y LI agreed in the result but he said at
359g:

“It is manifest on the terms of clause 11(e) of the agreement
that the intention of the parties was that the cheque itself, if
payment was by cheque, should be handed on, endorsed if
necessary to the plaintiffs, and that confers upon the plaintiffs,
as 1t seems to me an immediate right to possession if any such
cheque quite sufficient to support a cause of action in
conversion against anyone who wrongfully deals with the
cheque in any other matter.

... think that there is a contractual right here for the plaintiffs
to demand immediate delivery of the cheque to them, and that
that is a sufficient right to possession to give them a status to
sue in conversion™.

At paragraph 17-59 the editors of the current (19th) edition of Clerk and Lindsell on
Toris say: “Claimant’s right must be proprietary. For these purposes, it seems that
the immediate right to possession on which the owner relies must be a proprietary
right; a mere contractual right Will not do”. In support of that proposition Jarvis and
International Factors are cited.

Mz Oakley points out that in Jarvis, the purchaser (P) acquired title to the goods on
their delivery to the defendant W. It was by virtue of P’s ownership of the goods,
rather than their possession, that the plaintiff J became entitled to sue in conversion
(or detinue). In support of that proposition Mr Oakley relied on an article by Mr
Nicholas Curwen entitled “The role of possession” [2004] 68 Conv.308. M Oakley
accepted that ownership is normally the basis of an action in conversion but he argued
that a mere immediate right to possession without more can also ground an action in
conversion.  He founded that argument on the judgment of Buckley LJ in
International Factors. Mr Oakley referred me also to MCC Proceeds v Lehman Bros
(199874 ALL ER 675,
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In my judgment it is necessary for a claimant suing in conversion or for wrongful
interference with his goods to establish the existence of a proprietary right in the
goods.  That is what was held in Jarvis, which was a claim in detinue but it is
accepted the position is no different on that account. The proposition was not doubted
by the majority in Jmiernational Factors, which was a conversion case. [ accept that
International Factors was distinguished in MCC Proceeds but that was on other
grounds and there was no criticism in that case of the earlier authority of Jarvis.

For these reasons I am satisfied that Iran is required in the present case to establish the
proprietary nature of its right to possession of the antiquities which is required in
order for an action in conversion or for wrongful interference with goods to succeed,
For the reasons which I have already given, this is something which Iran is unable to
do.

Is Iran’s right to possession immediate?

72,
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70.

My conclusion that Iran lacks the requisite proprietary interest in the antiquities
means that its alternative claim in conversion or for unlawful interference with goods
must fzil. [ should for completeness, however, deal with Barakat’s argument that this
alternative case founders for a further and separate reason, namely that Iran cannot
establish a right to fmmediafe possession of the antiquities.

I accept that a right to immediate possession is required. The editors of Clerk &
Lindseil at paragraph 17.40 say: “claimant must have possession or immediate
right to possession. A person has {itle to sue for conversion if and only if he had, at
the time of the conversion either actual possession or the immediate right to possess
the property concerned.” Reference is made to Swrrey Asset Finance Limited v
National Westminster Bank PLC [The Times, November 30, 2000]. The proposition
is reflected in the fact that the owner of goods cannot sue in conversion for so long as
there is in existence a subsisting contract of bailment in respect of the goods.

The position in the present case is that, by virtue of the Bill of 1979 (and before that
by virtue of the 1930 Act), the discoverer was duty bound to submit the goods to the
nearest office of Culture and Education as soon as possible. It is true that this duty is
imposed expressly on accidental discoverers only. However, [ accept Iran’s
confention that it would be absurd for an illegal excavator to be in a better position
than a change discoverer.

The duty imposed on the discoverer of antiquities was enforceable in law by Fran,
Enforcement would have resulted in Iran obtaining possession of the goods. In those
circumstances it seems to me that Iran did have a right to possession of antiguities
which was an immediate right. However, for the reasons [ have alrcady given, the
alternative claim in conversion and for wrongful interference with goods has to fail
because Tran cannot establish the requisite proprietary interest.

My answer to the first preliminary issue is therefore in the negative.

The second preliminary issue: non-justiciability

77.

Iran having failed on the first preliminary issue, there is, strictly speaking, no need for
me to address the second issue, namely whether this court should recognise and/or
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enforce Iran’s title to the antiquities. However, in case these proceedings go further
and in deference to the respective arguments of the parties, I should EXpress my
conclusions on the second issue, albeit rather more briefly than I would have done if |
had decided the first preliminary issue in favour of Iran.

For the purposes of the issue of justiciability, I shall assume (contrary to my findings)
that under Iranian law as the lex sifus Iran acquired a valid title to the antiquities
whiist they were still in Iran.

The contention of Barakat, which is pleaded at paragraph 2A of the Amended
Defence is that by this claim Iran, being a foreign Sovereign State, is seeking directly
or indirectly to enforce penal or other public laws of a foreign State namely the public
and/or penal laws of the Islamic Republic of Iran.

Iran accepts that, if the relevant law of Tran is properly characterised as “penal”, then
the English Courts will not enforce it. Iran’s case is that the relevant Iranian law is
not penai and so is enforceable here.

fran denies that in these proceedings it is seeking to enforce laws which are properly
characterised as “public” laws. Iran’s case is that laws enacted for the purpose of
preserving the architectural heritage of a foreign State are not public laws. Iran does,
however, recognise that there is Court of Appeal authority, which is binding on me,
to the effect that public laws, like penal laws, mav not be enforced directly or
indirectly in the English Court: see Republic of Equatorial Guinea and others v Logo
Limited and others [2006] EWCA Civ 1370 at paras 50-52. (There is another
decision of the Court of Appeal in which Lord Denning MR arrived at the same
conclusion, namely Attorney General of New Zealand v Ortiz [1984] AC 1, but the
other two members of the court tock a different view and in any event, as is accepted,
the finding in that case was obiier). Iran reserves the right to challenge the conclusion
arrived at in the Lguatorial Guinea case in a higher court.

Are the relevant Iranian laws penal?

82.

Penal law was defined in the context of an issue of justiciability in Huntington v
Arrill [18937 AC 150 at 156 as including:

“all breaches of public law punishable by pecuniary mulct or
otherwise at the instance of the state government or someone
representing the public”.

The court quoted with approval a passage from a decision of the United States
Supreme Court in Wisconsin v Pelican Insurance Co, 127 US 265,290 (1888):

“The rule that the courts of no country execute the penal laws of another
applies, not only to prosecutions and sentences for crimes and
misdemeanours but to all suits in favour of the state for the recovery of
pecuniary penalties for any violation of statutes for the protection of its
revenue or other municipal laws and all judgments for such penalties”.

According to Dicey, Morris and Collins (14 Ed.) at paragraph 5-027;
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“...A penal law is a law which punishes or prevents an offence.
To come within this principle the law does not have to be part
of the criminal code of the foreign country. Thus a law
intended to protect the historic heritage of New Zealand by
forfeiting historic articles illegally exported was held to be
penal ...”

That is a reference to a finding made by two members of the Court of Appeal in Orfiz,
In that case Ackner L] at 34a gave as his reason for finding that the New Zealand
statute was penal the fact that:

“It concerns a public right — the preservation of historic articles
within New Zealand — which right the State seeks to vindicate.
The vindication is not sought by the acquisition of the article in
exchange for proper compensation. The vindication is sought
through confiscation...”

(’Connor LI agreed with Ackner L] at 25¢.

I' have to decide whether, in the light of those amongst other authorities, the Iranian
laws here relied on qualify as “penal”. The contention advanced on behalf of Iran is
that this is a patrimonial, rather than a penal, claim, The concept of a patrimonial claim
is to be found in a speech of Lord Keith of Avonholme in Government of India v Taylor
[1955] AC481. The issue in that case was whether the law sought to be enforced was a
revenue law. Answering that question in the affirmative Lord Keith said at 511-

“One explanation of the rule thus illustrated may be thought to
be that enforcement of a claim for taxes is but an extension of
the Sovereign power which imposed the faxes and that an
assertion of Sovereign authority by one State within the
territory of another, as distinct from a patrimonial claim by a
foreign sovereign, is (treaty or convention apart) contrary to all
concept of independent sovereignty .,

I readily accept that a foreign state can bring proceedings which qualify as patrimonial
claims in that sense. Princess Olga v Weisz [19291 1KB718 and Luther v Sagor [1921]
3KB 532 are examples. The claim in the former case failed because the court
recognised that the Soviet Republic had acquired good title to the movables in question
(as well as possession of them), so as to be able to convey ownership of them to the
defendants. Luther is to similar effect. Thus there would be no infringement of the
principle governing justiciability if the English Court were to enforce a proprietary
claim by a foreign sovereign state in relation to movables acquired by that State
(whether by purchase, bequest, gift or as bona vacantia) at a time when the movables
were within the territory of that state. This would be an instance of the state doing acts
Jure gestionis: see Ortiz per Lord Denning MR at 21b.

Iran does not claim to have purchased the antiquities or to have acquired title to them in
any of the other ways in which an individual or a corporation might lawfully acquire

- title. As [ have said, Iran’s case is that at some stage it assumed ownership of articles

belonging to the national heritage.
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The statute principally relied on by Iran is the Tegal Bill of 1979 {which largely
superseded the earlier Act of 1930). As the prefatory words of the 1979 Bill make
abundantly clear, the purpose of that enactment was (o prevent relics being plundered
and exported abroad. The purpose of the Historical Articles Act, 1962 of New Zealand
was exactly the same. In Orriz Ackner LT pointed out in the passage quoted at
paragraph 81 above that the claim was brought by the Attorney-General on behalf of
the State; that it was not a claim by a private individual and that the cause of action did
not concern a private right which demanded reparation or compensation. By parity of
reasoning I conclude that the 1979 Legal Bill (as well for that matter as the 1930 Act) is
also concerned with a public right. It is not a patrimenial claim.

Moreover the 1979 Legal Bill imposes penal sanctions for invasion of the public right.
As1n Ortiz, the vindication of the state’s right is not sought by conferring on the State a
right to purchase the article. Rather the Legal Bill empowers the criminal court (which
would no doubt be the court with jurisdiction to enforce the sanctions) to sentence the
offender to between 6 months and three years correctional imprisonment and to order
seizure of the discovered items together with the equipment. Those provisions of the
Bill plainly bear the hallmark of penal laws, just as the forfeiture provision of New
Zealand law was held to be penal in Orriz. 1t is worth bearing in mind that there are
other Iranian laws which impose similar sanctions, namely the Punishments Act of
1996 and the decree of 28 February 1980 (referred to in paragraph 57 above),

It was submitted on behalf of Iran that the Legal Bill does not deprive the finder of
cultural objects of any proprietary right in them because the finder never had any such
right. That is the assumption on which I am proceeding. It was also submitted that the
Iranian legislation in question is not “political” in nature; reference was made to the EC
Council Directive on the Return of Cultural Objects Unlawfully Removed from the
Territory of a Member State (93/7/EEC). These submissions would no doubt carry
great weight 1f the English Court was being asked to recognise the Iranian law.
However, this action is brought by a foreign State, which never had actual possession
of the antiquities, to enforce their proprietary right to them.

In my judgment the 1979 Legal Bill is a penal law which has as its purpose the aim of

protecting the national heritage on behalf of the people of Tran. The fact that the

mechanism chosen by Iran for protecting its heritage was by virtue of the state

acquiring ownership of the antiquities (as I am assuming it did) rather than by a

provision for forfeiture (as in the case of Orfiz) seems to me to be a distinction without

a difference. The effect in each case is the same: the state acquires title by compulsory -
process of law which overrides the right of any individual who might otherwise have

become or remained owner.

The claim brought here is not, for the reasons already given, a patrimonial claim. J# is
an action to enforce a public right of state ownership. The antiquities are not purchased
by the state in any meaningful sense of that term. The sanctions imposed by the
legislation for the vindication of that public right include imprisonment and seizure not
only of the discovered objects but also to the excavating or other equipment in which
(as Mr Sabi pointed out) Iran would have had not proprietary right at all. These plainfy
penal aspects of the Legal Bill support the conclusion that the Iranian legislation is
properly characterised as “penal”.
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T do not think it is necessary to conduct an elaborate analysis of the provenance of rule
3 of Dicey, Morris and Collins, which I have quoted in paragraph 11 above. In view of
the way Iran puts its case on this issue, however, it is pertinent to note that in earlier
editions of Dicey (for example the 6% edition) the laws which the English Court was
said to have no jurisdiction to enforce included “political” laws as opposed to “public”
laws,

in order io decide whether the relevant Iranian laws qualify as public laws it is
necessary to bear in mind the rafionale for the principle of non-justiability which
applies to certain categories of foreign law. Numerous cases were cited to me on that
topic. It will, I think, suffice if I quote from the recent decision of the Court of Appeal
in the Equatorial Guinea case:

“41 The importance of the speech of Lord Keith in the
Government of India and the judgment of Lord Denning in
Oriiz case is that they both sought to explain the rationaie for
the well-established rule that the courts will not enforce the
penal and revenue laws of another country. In short, it is that
the courts will not enforce or otherwise lend their aid to the
assertion of sovereign authority by one State in the territory of
another. The agsertion of such authority may take different
forms. Claims to enforce penal or revenue laws are good
examples of acts done by a sovereign by virtue of his sovereign
autherity {“jure imperii”). In each case it is necessary to see
whether the relevant Act is of a sovereign character. Penal and
revenue laws are assumed to be of a sovereign character.”

“42 As Lord Denning made clear in Ortiz, his judgment was
influenced by the article by Dr Mann to which we have referred
in paragraph 26 above. At page 34, Dr Mann said:

“Where the foreign State pursues a right that by its nature
could equally well belong to an individual, no question of a
prerogative claim arises and State’s access to the courts is
unrestricted.  Thus a State whose property is in the
defendant’s possession can recover it by an action in
detenue. A State which has a contractual claim against the
defendant is at liberty to recover the money due to it. Ifa
State’s ship has been damaged in a collision, an action for
damages undoubtedly lies. On the. other hand, a foreign
State cannot enforce in England such rights as are founded
upon its peculiar powers of prerogative. Claims for the
payment of penalties, for the recovery of customs duties or
the satisfaction of tax liabilities are, of course, the most
firmly established examples of this principle”.

We agree.
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50. Having heard detailed argument, we are unable to accept
Sir Sydney’s submission that the views expressed in the Privy
Council in the paragraphs just quoted are wrong. The critical
question 1s whether in bringing a claim, a claimant is doing an
act which is of a severeign character or which is done by virtue
of sovereign authority; and whether the claim involves the
exercise or assertion of a sovereign right. If so, then the court
will not determine or enforce the claim, On the other hand, if
in bringing the claim the claimant is not doing an act which is
of a sovereign character or by virtue of sovereign authority and
the ciaim does not involved the exercise or assertion of a
sovereign right and the claim does not seek to vindicate a
sovereign act or acts, then the court will both determine and
enforce it. As we see it, that was the broad distinction of
principle which the court was seeking to draw in the Emperor
of Austria case. In deciding how to characterise a claim, the
court must of course examine its substance, not be mislead by
appearances: see, for example, Huntingion v Anriil .

“The submission for Iran is that the [ranian laws by virtue of which ownership of objects

such as antiquities vest in the State (as I am assuming they do) are not to be classified
as public laws. It is argued on behalf of Iran that the objects were physically present
within the State’s boundaries when ownership was assumed by Iran; that there is no
question of anyone’s private property being forfeited, no-one owned the antiquities
before they were found and the State is not depriving the finder of anything which had
ever belonged to him or to her.

- In these circumstances Iran contends that the laws relied on do not qualify as “other

public laws”. If this category exists at all, it is submitted that its subject matter is
limited to laws whose objectives are determined by the nature and pelicies of the
government of the foreign State for the time being. The category does not extend to
laws which are: necessamlv i the long term interests of the State and not exclusively or
principally in the political interests of whatever government has enacted them.

The difficulty which I have about accepting these contentions is two-fold. The first
difficulty is that, as it appears to me, Iran is seeking to narrow the ambit of the concept
of a public law to what were called “political” laws in the 6" edition of Dicey, as
mentioned earlier, which dates back to 1949. It is clear that succeeding editors have
deliberately chosen to substitute “public” for “political”.

The second, more fundamental difficulty with the proposition for which Iran contends
is that it appears to me to mis-characterise the distinction between public laws (or
“governmental interests” which was the term preferred in HM's Attorney-General for
the UK v Heinemann publishers Australia proprietary Limited and another [1988)] 165
CLR 30) on the one hand and private laws on the other hand. T have already accepted
that the English courts will recognise and in certain conditions enforce a patrimonial
claim by a foreign State, that is, a claim to ownership acquired by purchase, gift and the
like. [t seems to me, however, that the claim based on the 1979 Legal Bill {or the 1930
Act) stands on an altogether different footing,
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Even if one ignores the problem that all property (including undiscovered antiquities)
was formerly owned by the King of Iran, it is not only legitimate but in my view
essential to have in mind the circumstances under which Iran acquired title to the
antiquitics. Ownership of objects such as the antiquities became vested in the State of
Iran because it was decided by the then government in 1979 (or perhaps at some earlier
date) that it was in the public interest of Tranian people or in the Governmental interest
of Iran that the national heritage of Iran should be protected in the manner which is to
be found in the 1979 Legal Bill (and earlier legislation). No-one is suggesting that Iran
is not entitled so to legislate. But it appears to me to be clear that it was an act of
soverelgn authority, that is, an act jure imperii.

The 1979 Legal Bill strikes me as a paradigm example of a public law, Iran is, as most
people would see it, laudably, seeking to protect the interests of the State of Iran m
recovering items of that country’s natural heritage and seeking further to enforce the
right to delivery up which has under Iranian law has become vested in the State. This is
something which, for the reasons expounded in several of the authorities fo which I
have referred, a foreign state or government is unable to enlist the assistance of the
English Courts to achieve.

[ therefore answer the question posed in the second preliminary issue in the negative. If
this conclusion is a regrettable one, the answer may be the one given by Lord Denning
in Ortiz, namely an international convention where individual countries can agree and
pass the necessary legislation. '
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Introduction

1. This is the judgment of the court, to which alitsfmembers have contributed, on an appeal
from a judgment of Gray J dated 29 March 2007 orahof two preliminary issues in an
action brought by the appellant ("Iran™) to recoaatiquities alleged to form part of Iran's
national heritage. Gray J decided those issuesvioui of the respondent ("Barakat"). His
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findings are fatal to the claim. He gave permisdmappeal because of the importance of the
issues not only to Iran but to other countries segthe return of valuable antiquities that
form part of their national heritage.

2. The unlawful excavation and trafficking of antige# has become very big business. In 1970
the signatories to the UNESCO Convention on thenseé prohibiting and preventing the
illicit import, export and transfer of ownership ailtural property (ratified by the United
Kingdom in 2002) recognised not only that it wasuimbent on every State to protect the
cultural property within its borders against thaglers of theft, clandestine excavation and
illicit export, but also that it was essential &wery State to become alive to the moral
obligations to respect the cultural heritage ohalions and that the protection of cultural
heritage could only be effective if organised bodtionally and internationally among States
working in close co-operation (recitals 3, 4 andiifthe Supreme Court of Ireland, Finlay CJ
said that it was universally accepted that onéefnhost important national assets belonging
to the people is their heritage and the objectslwbonstituted keys to their ancient history;
and that a necessary ingredient of sovereigntynmodern State was and should be an
ownership by the State of objects which constitutiquities of importance which were
discovered and which had no known own&kebb v. Ireland1988] I.R. 353at 383.

3. On this appeal Iran seeks to assert its ownergtaptauities which are almost 5,000 years
old. The appeal raises questions which were lefetiled byAtt-Gen of New Zealand v Ortiz
[1984] AC 1 (CA and HL) on the recognition or erdement of foreign national heritage
laws. Since the decisions of the Court of Appedl982 and of the House of Lords in 1983,
the United Kingdom has ratified the UNESCO Convamtf 1970.

4. The antiquities consist of eighteen carved jarslb@and cups made from chlorite ("the
Objects"). Iran alleges that they date from theéqaeB000 BC to 2000 BC and originate from
recent excavations in the Jiroft region of Iranathivere unlicensed and unlawful under the
law of Iran. The origin of the antiquities is deshiey Barakat, but Iran's allegations are
assumed to be correct for the purpose of the pirgdiry issues.

5. Barakat has a gallery in London, from which it #adh ancient art and antiquities from
around the world. It has the antiquities in itsgassion in London. It claims to have
purchased them in France, Germany and Switzerladdrdaws which have given it good
title to them. Iran does not accept this. For thepse of the preliminary issues Iran can
advance no title to the antiquities other than didheir possession.

6. The preliminary issues that were ordered to be triere as follows:

i) Whether under the provisions of Iranian law pleain the Amended Patrticulars of Claim,
the claimant can show that it has obtained titlh&oObjects as a matter of Iranian law and if
so by what means, and

ii) If the claimant can show that it has obtainadrstitle under Iranian law, whether this court
should recognise and/or enforce that title.

7. The first question reflected the fact that it wasmmnon ground between the parties that the
guestion of title to the antiquities fell to be el@hined according to Iranian law, as being the
lex situsof the antiquities at the time of derivation othkduitle. Iran's primary case was that
Iranian law vested in Iran a proprietary title he &antiquities that entitled Iran to recover them
in proceedings in England. It developed, howevelternative case that Iranian law gave
Iran an "immediate right to possession" of thecarities that founded a claim in England for
conversion or wrongful interference with the godBlarakat successfully challenged both
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contentions. Accordingly the judge answered tha fjuestion in the negative "with some
regret" (para 59).

The second question reflected Barakat's contethat) if Iranian law did confer any right
upon Iran in relation to the antiquities, such laas a penal or public law and thus one that
was not enforceable in this jurisdiction. As thdga had answered the first question in the
negative, this question proved to be academic jddige nonetheless gave it brief
consideration. He concluded that the relevant énataw relied upon by Iran was both penal
and public in character and that, accordinglypitld not be enforced in this country or relied
upon to found Iran's claim to relief. This also veasonclusion which the judge described
(para 100) as "a regrettable one", and added (m&sly not having been informed that the
United Kingdom had ratified the UNESCO Conventithgt the answer might be the one
given by Lord Denning MR in th@rtiz case, namely an international convention on the
subject.

The judge heard evidence from two experts on Iratda. Professor Muhammad Taleghany
gave evidence for Iran and Mr Hamid Sabi for Batakhey were agreed as to the relevant
statutory provisions of Iranian law but differedtagheir effect. Professor Taleghany stated
that they reflected the fact that the antiquitiesevowned by Iran. Mr Sabi stated that they
did not. The judge concluded that Mr Sabi's opini@s to be preferred to that of Professor
Taleghany. He concluded, accordingly, that Iran tagroprietary title to the antiquities. The
judge went on to hold that Iranian law gave Irariramediate right to possession of the
antiquities, but that as this was not a proprietayiyt it could not found a claim for
conversion or wrongful interference with the goods.

By this appeal Iran contends that the judge wrofgjlgd to hold that Iran has a proprietary
title to the antiquities that entitles Iran to reeothem. Alternatively, Iran contends that its
immediate right to possession of the antiquities maperly found a claim for conversion or
wrongful interference with goods. Barakat seekspioold the judge's decision for the reasons
that he gave save that, by a Respondent's, nbotiballenges the judge's finding that Iranian
law gives Iran aimmediateright to possession of the antiquities.

We propose to approach the issues raised by tpeahm the following order:

i) What is the interest in moveable property thala@mant must show in order to found a
claim in conversion in this jurisdiction?

i) What, if any, interest in the antiquities ddesn enjoy?
i) Does that right found a cause of action inwersion under English law?

What interest in moveable property founds a causef@ction in conversion under
English law?

Iran's claim is brought in conversion, as presetwethe Torts (Interference with Goods) Act
1977. Section 1 of that Act provides:

"Definition of 'wrongful interference with goods'
In this Act ‘wrongful interference’ or ‘wrongfultérference with goods', means-

(a) conversion of goods (also called trover),
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(b) trespass to goods,
(c) negligence so far as it results in damage tmwlgmr to an interest in goods;

(d) subject to section 2, any other tort so fait assults in damage to goods or to an interest
in goods."

Section 2 of the Act provides:
"Abolition of detinue
(1) Detinue is abolished.

(2) An action lies in conversion for loss or destion of goods which a bailee has allowed to
happen in breach of his duty to his bailor (thabisay it lies in a case which is not otherwise
conversion, but would have been detinue beforedetwas abolished)."

The Act recognises that it is possible to enjojedént interests in goods. Thus section 7
provides:

"Double liability

(1) In this section 'double liability' means theutite liability of the wrongdoer which can
arise-

(a) where one or two or more rights of action feomgful interference is founded on a
possessory title, or

(b) where the measure of damages in an actionrongtul interference founded on a
proprietary title is or includes the entire valddgh®e goods, although the interest is one of two
or more interests in the goods.

(2) In proceedings to which any two or more claiteare parties, the relief shall be such as
to avoid double liability of the wrongdoer as betndhose claimants."

The Act does not define "possessory title" or "pietary title" and difficulty in this area of

the law arises because of an overlap between theQwginally the common law did not
differentiate between possessory title and progmyetitie. Possession of a chattel gave title to
it. Where there was an involuntary transfer of pesion, as a result for instance of loss or
theft of the chattel, the person who had first pesed the chattel would have a superior title
to the subsequent possessor. The subsequent mrsses&l have good title against all the
world, save the earlier possessor. Each possesslor @ssert against a third party who
interfered with the chattel that he enjoyed an i right to possession.

Interests in a chattel can be shared and it ifdlisthat has given rise to the distinction
between proprietary and possessory title. Thus evaerearlier possessor (the bailor) grants
possession to a subsequent possessor (the bailesms that reserve to the bailor a
reversionary interest in the chattel, the bailar ba said to enjoy a "proprietary title" and the
bailee a "possessory" title in the chattel. Wrohgfterference with the chattel can then be
detrimental to the interests of both.

Wrongful interference with a chattel used to giige to two different causes of action, which
were largely concurrent. Detinue, which was anrfatence with the proprietary right of the
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claimant and conversion, which was an interferemitle the possessory right of the claimant.
Where goods in possession of a bailee were la$¢stroyed as a result of breach of his duty
to the bailor, the appropriate claim, before th&718ct, lay in detinue rather than conversion.
Where, however, the claim was brought by the pessemjainst a third party wrongdoer a
claim would lie either in detinue or in conversion.

A person in possession of a chattel can bring &iaraim conversion against a person who
wrongfully deprives him of that possession.

Controversy exists as to the position where "A" wshim possession of a chattel, or who is
entitled to immediate possession of the chattebesgthat another ("B") may enter into
possession of the chattel. Can B rely upon hisraottal right to immediate possession to
found an action in conversion against C who wromgigrferes with the chattel? If by the
agreement A has transferred to B not merely th# t@enter into possession, but the
ownership that A enjoyed, so that B enjoys botlppetary title and an immediate right to
possession, he will be entitled to sue in converdip however, A has retained his proprietary
title, it is not clear that B can rely on his cautiual right to enter into immediate possession
to found a claim in conversion. It is Iran's cdsa the can; it is Barakat's case that he cannot.

The reissue of the™edition of Halsbury's Laws of England, volume 25 {tates:

"559.Right of possession and propertyTo sue in conversion a claimant must show that he
had either possession, or an immediate right tegssson, of the chattel at the time of the act
in question. Either relationship with the chattiébrds the necessary possessory title to
sustain a claim for conversion. If either is shothe, claimant need not be the owner of the
chattel in order to succeed in conversion; indeedvener can be liable in conversion to a
person who had either possession or the immed@itaf possession at the time of the
owner's act.

560. Contractual right of possessiont appears that a mere contractual right to pasads
suffice to sue in conversion, and that the clairsaight of possession need not derive from a
proprietary interest in the chattel."

These propositions receive support from the follapgtatements in textbooks covering the
subject:

(1) SalmondLaw of Torts 21* ed. 1996, p. 108: "Whenever goods have been ciau/em
action will lie at the suit of any person in actpaksession or entitled at the time of
conversion to the immediate possession of them."

(2) Winfield and JolowiczTort, 17" ed. 2006, at p. 762 states that a claimant cantaiai
conversion if at the time of the defendant's adbdnk an immediate right to possess the goods
"without either ownership or actual possession®.

(3) Markesinis and Deakifort Law, 5" ed. 2003, at p.436: "[i]n order to be able to e
conversion] the plaintiff must have the right toyame of ownership, possession, or the
immediate right to possess".

(4) F. H. LawsonRemedies of English La&™ ed. 1980, at p. 122: "In ejectment and
conversion [the claimant] must prove his title ttiseto say that he has a right to the
immediate possession of the land or chattel.”
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These unqualified statements that an immediate tighossession will suffice to found a
cause of action in conversion are to be contrasttidthe view of the editors of the %9
edition of Clerk & Lindsell,Torts (para 17-59:

"Claimant's right must be proprietary. For these purposes, it seems that the immediate
right to possession on which the owner relies rhasd proprietary right; a mere contractual
right will not do."

Two authorities are cited in support of this prapos, Jarvis v Williamg1955] 1 WLR 71;
International Factors v Rodrigug2979] 1 QB 351. The judge considered these autbsri
and held that they supported the passage in Cretk mdsell. He concluded (at para 71):

"For these reasons | am satisfied that Iran isiredun the present case to establish the
proprietary nature of its right to possession efdhtiquities which is required in order for an
action in conversion or for wrongful interferenceghngoods to succeed. For the reasons
which | have already given, this is something wHreim is unable to do."

Jarvis v Williamg1955] 1 WLR 71 involved a claim in detinue. Pater®rdered some
bathroom fittings from the plaintiff, Jarvis. Atshiequest Jarvis delivered them to the
premises of the defendant Williams. Paterson dicpag for the goods and agreed that Jarvis
could take them back. Williams refused to permividao collect the fittings and Jarvis
brought an action against him. The judge heldhledtad a good claim. The Court of Appeal
reversed this finding.

After reference to the relevant part of the judgtrarirst instance, Lord Evershed MR held
(at 74):

"| take that to mean that the contractual rightclihthe plaintiff had vis-a-vis Paterson to go
and collect these goods from Paterson's agent wghtaof a sufficient character to enable
the plaintiff to bring an action in detinue agaitis agent of the owner of the property in
these goods. But, with all respect to the countytgadge, | am unable to accept that as a
good proposition of law. Certain classes of persaagor example bailees, have, no doubt, a
special right to sustain actions in trover andrdegj but the general rule is, | think, correctly
stated in the text of Halsbury's Laws of Englarig®., vol.33 at p. 62, para. 98. 'In order to
maintain an action of trover or detinue a persostrhave the right of possession and a right
of property in the goods at the time of the conleersr detention; and he cannot sue if he has
parted with the property in the goods at the tirfh#he alleged conversion, or if at the time of
the alleged conversion his title to the goods enhivested by a disposition which is valid
under the Factors Act, 1889.""

After reference to authority, Lord Evershed congichfat 75):

"Although it is, no doubt, true in a sense, andassly in its original medieval conception,
that when speaking of property in chattels thera mmind the right to their immediate
possession, nevertheless the sense of properhattets is now well understood. It is
involved in the Sale of Goods Act, 1893, itselfeBvhough, by contract between himself and
Paterson, the plaintiff may have had a right whitimfringed, could form the subject-matter
of an action for breach of contract, and thougihdu a right to go and possess himself of
these goods, nevertheless, until he has doneee, Was in him according to my construction
of the arrangement, no proprietary interest ingbeds, in the sense in which that term is
now, as | think, commonly understood. It seems ¢atinerefore, that he had not, on the
authorities which | have mentioned, the necessaugdation on which to sustain an action
for detinue against the defendant. He, no douhildcsue Paterson either for the price of
goods or for damages for breach of this arrangefoerite return of the goods when the
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defendant refused to deliver them over. But | thihrkt the rights of the plaintiff as regards
these goods were not such as entitled him to laimgction in detinue against the defendant,
in whose possession they were, as agent, at tiee dithe person in whom the property in
the goods was then vested."

In their skeleton argument, counsel for Iran sodgldistinguish this case on the basis that it
referred to a claim in detinue, not a claim in cension. Lord Evershed's citation from
Halsbury suggests that he was drawing no suchdigin.Jarvis v Williamss a difficult

case to analyse. Both the County Court Judge an@adlurt of Appeal were prepared to
proceed on the basis that the plaintiff had a eatdal right to collect the goods from the
defendant, but the precise nature of the contsaabi spelt out. If a contractual analysis is
appropriate, we think that the contract was a d@wdil contract under which it was agreed
that, if the plaintiff recovered possession of goeds, he would receive them in discharge of
Paterson's obligation to pay for them. It was noomtract under which Paterson purported to
transfer to the plaintiff his immediate right teethossession of the goods. While the passage
that we have quoted from the judgment of Lord Bwedscertainly supports Barakat's case,
we do not consider that, when the facts of the asseonsidered, it can safely be treated as
binding precedent for the proposition that a carttral right to immediate possession can
never found a claim in conversion.

Iran's skeleton argues that, in so far as Lord ghext's reasoning extended to the tort of
conversion, it should not be followed because i isonflict with more recent authorities. We
turn to consider some of these.

Sir David Cairns purported to follodarvis v Williamswvhen giving the leading judgment in
International Factors v Rodrigug2979] 1 QB 351. That case involved a factoring
agreement under which the plaintiffs had purchasedook debts of a company of which the
defendant was a director. The agreement providadfthny cheque was paid to the company
rather than to the plaintiffs, it should be heldrumst for the plaintiffs and transferred to them.
In breach of this agreement the defendant causedsteh cheques to be paid into the
company's bank account. The plaintiffs' actionanwersion succeeded. Sir David held that
Jarvis v Williamsestablished that a claimant in conversion had davstot merely an
immediate right to possession but a proprietamgret in the subject matter of the claim. This
requirement was, however, satisfied by the pldsitfquitable interest in the cheques. Bridge
LJ stated that he agreed. Buckley LJ held, howdkat,the contractual right of the plaintiffs
to demand immediate delivery of the cheques sufftodfound a claim in conversion,

whether or not an immediate trust attached to ltegjges.

International Factors v Rodrigueeceived consideration by all three members ofdbert

of Appeal inMCC Proceeds Inc v Lehman Brothers Internationair(pe)[1998] 4 All ER
675 The relevant issue was whether an equitableititthare certificates could found a claim
in conversion. The court held that it could notd @sapproved the significance that Sir
David Cairns appeared to have attached to thetjffairquitable interest in the cheques in
that case. Mummery LJ expressed the view thatthisnot necessary to the decision. Pill
and Hobhouse LJJ agreed. The latter observed Qaa7@ 701):

"Buckley LJ decided the case on the basis of a comlisww possessory title as bailee giving
the immediate right to possession...For a plaintifSticceed in an action in conversion he
must show that in law he had the requisite possgsisie, either actual possession or the
right to immediate possession. Where a plaintitheslegal owner of the relevant chattel he
will normally be entitled to sue in conversion evkhe was not at the relevant time in
possession of the chattel. But where there is sopaervho has a subsisting right to the
immediate possession of the chattel, he may suetbesowner of the chattel for wrongfully
interfering with his right."
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30. There is thus a conflict betwedarvis v Williamsandinternational Factors v Rodrigueas
explained iNMCC Proceeds v Lehman Brothevghere the owner of goods who has an
immediate right to possession of them, albeit they are in the possession of a third party,
by agreement transfers his title to a new ownerngw owner can bring a claim in
conversion against the person in whose possedsgrate. Where the owner of goods with
an immediate right to possession of them by contransfers the latter right to another, so
that he no longer has an immediate right to posgdsut retains ownership, it would seem
right in principle that the transferee should bttkenl to sue in conversiod fortiori if the
contract provides that when the transferee entéogpossession, ownership will be
transferred to him. We consider that this accoritls the weight of academic opinion and can
be reconciled with the facts dérvis v Williams.

31. Contractual transfer of rights is far removed fribva facts of this case. The judge concluded,
on the strength qfarvis v Williamsthat a claimant in conversion must demonstrate some
proprietary right in the goods and that Iran caubtldo so. We now turn to consider whether
Iran has any interest in the antiquities and, jftke nature of such interest.

Iran's interest in the antiquities under Iranian law

32. It was common ground that the relevant law is tédogd in provisions of Iranian statute
law. The judge set these out at length and we st@lporate, in his own words, the
passages of his judgment in which he did so.

33. The appropriate starting point appears to date twawlkat is called the Constitutional
Movement which developed in Iran. At paragraph 8isfexpert report Professor Taleghany
says: "Since time immemorial Iran was ruled by alisamonarchs. The kingdom of Iran was
the king's domain, i.e. his estate. It was as sahthe kings acquired further territories,
ceded territories and exchanged part of their langalith the neighbouring kings. The last
evidence of the exercise of such power was exlihitd 893. However, a short while after
this date there was a Constitutional Movementan knd the king's domain became the
Crown's, or government property. When the Iraniamntaws were codified in the Civil
Code of Iran (section 1 of which was approved i88)3he internal ‘government properties’
legally replaced the king's domain".

34. By a Royal Proclamation dated 5 August 1906 theadled "Bases of the Persian
Constitution" were promulgated. They include whatdescribed as "The Fundamental Laws
of December 30 1906", which include Articles degmth the duties, limitations and the
rights of the National Consultative Assembly.

35. Despite the fact that there would have been at stagee and by some means a transfer to the
state or government of Iran of property rights prasly owned by the king, these
constitutional provisions form no part of Iran'sean these proceedings.

The Civil Code

36. In chronological order, the first statutory prowisiwhich is relied on by Iran is the Civil
Code by which in and after 1928 the main civil laviidran were codified. The Civil Code is
divided into sections. The provisions which arel4aitouch upon the issue of ownership of
the antiquities are the following:

Section 3

On Properties Which Have No Private Owner
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Article 26 — (As amended on 21-8-1370 A.H, equivalent to 12-:991) Government
properties which are capable of public servicetiisation, such as fortifications, fortresses,
moats, military earthworks, arsenals, weapons gfavarships and also government
furniture, mansions and buildings, government telply wires, public museums and libraries,
historical monuments and similar properties andbrief, any movable and immovable
properties which may be in the possession of tivemgonent for public expediency and
national interest, may not privately be owned. $ame applies to properties that have, in the
public interest, been allocated to a province, tgwegion or town.

Chapter 2

On Various Rights that

People May Have in Properties.

Section 1

On Ownership

Article 30 - Every owner has the right to all kind of dispcsad exploitation of his property,
except where the law expressly provides otherwise.

Article 31 — No property may be taken out of its owner's pssi®n except by the order of
law.

Article 35 — Possession indicating ownership is proof of owniprahless the contrary is
proved.

Article 36 - Possession which is proved not to have derivexh fa valid title or lawful
transfer shall not be valid.

Chapter 4

On Found Articles and Lost Animals

Section 1

On Found Articles

Article 165 — Anyone who finds an article in the desert oa iuiined place which is not
inhabited and which is not privately owned, mayetakvnership of it and there is no need to
declare it; unless it is evident that the artiaiolbgs to modern times, in which case it is
subject to the rules applicable to articles foundn inhabited locality.

Chapter 5

On Treasure Trove
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Article 173 - Treasure trove means valuables buried in thergtau in a building and found
by chance or accidentally.

Article 174 — Treasure trove whose owner is not known is tbegrty of the finder.

Article 175 — If a person finds treasure trove in the propeftgnother person, he must
inform the owner of the property. If the owner loé tproperty claims ownership of the
treasure trove and proves it, the treasure trolanbe to the person claiming ownership.

Article 176 — Treasure trove found in ownerless land beloadkéd person who finds it.
Section 2

On Tortious Liability

Subsection 1

On Usurpation

Article 308 - Usurpation is the assumption of another's righftoioce. Laying hands on
another person's property is also considered usonpa

Article 309 — If a person prevents an owner from possesseayrirent of his property
without himself assuming control of it, he is nonheidered a usurper, but if he destroys the
said property or causes its destruction, he sledikble.

Article 317 — The owner can claim the usurped property ot,if lost, its equivalent or the
value of the whole or part of the usurped prop&uyn either from the original or successive
usurpers at his option.

The National Heritage Protection Act 1930

37. Shortly after the enactment of the Civil Code, ac#fic Act was passed on 3 November 1930
entitled National Heritage Protection Act. This Acbvides for an inventory to be built up by
the State including all the known and distinguistienhs of national heritage of Iran which
possess historical, scientific or artistic resat prestige. Provision is also made for the
registration of both immovable and movable propsrtiArticle 3 expressly recognises that
some property registered on the inventory will begiely owned. Articles 4 to 6 inclusive
deal with immovable property. Article 7 and followgi deal with movable property. Article 9
obliges the owner of a movable property registémetie List for National Heritage to inform
the pertinent governmental organisation beforérgedny such property to another person.
According to that Article the state possesses vehdescribed as "the pre-emption right". A
person who sells a property registered in thewitout notifying the Ministry is liable to a
fine for as much as the selling price of the propérhe government is entitled to withdraw
the property from the new owner on refunding thiel paice to the new owner.

38. Amongst the potentially material provisions to barid in the 1930 Act are the following:

Article 1 Observing the Article 3 of this Law, all artifacBuildings and places having been
established before the end of Zandieh Dynastyain Jlate 18 Century], either movable or
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immovable, may be considered as national heritdfyauw and shall be protected under the
State control.

Article 9 — The owner of a movable property — registereithénList for National Heritage —
Shall be obliged to inform the pertinent governmaéntganization in writing before selling
the property to another person. In case the Stetads to put the property among its
collections of national heritage, it possesseptheemption right. ...

Article 10 — Anyone who accidentally or by chance finds a albe property which
according to this Law may be considered as an @emational heritage, though it has been
discovered in his/her own property shall be obligethform the Ministry of Education or its
representatives as soon as possible; in case ttiegpd State authorities recognize the
property worthy to be registered in the List fortidaal Heritage, half of the property or an
equitable price as considered by qualified exrd| be transferred to the finder, and the
State shall have the authority, at its discretiorappropriate or transfer the other half to the
finder without recompense.

Article 11 — The State has the exclusive right for land dliggir excavation in sites to
explore national relics. ......

Article 13 — Excavations in private lands shall require tvaer's consent as well as the
permission of the State. ...

Article 14 — During scientific and commercial excavationgmne location and one season, if
the State discovers the objects directly, it mgyrapriate them all, and if the discovery is
performed by others, the State may choose and $ggapeto ten items out of the objects of
historical artistic value; half of the rest of thiejects shall be transferred freely to the
discoverer, and the other half shall be approfibtethe State. In case all the discovered
objects do not exceed ten items and the state pipai® them all, the expenses of the
excavation shall be refunded to the discoverer. ...

Article 15 — The share of the state out of the objects discoveueing a scientific excavation
shall be kept in State collections and museumspnahte sold; and the discoverer's share
shall be his/her own property. Among the shardnefState out of the objects discovered
during a commercial excavation, what is liable éoklpt in museums shall be appropriated,
and the rest shall be transacted, by any mearstdteedeems proper; the State shall put these
properties to auction to be sold. ...

Article 16 — The violators of Article 10, those who perforrtavation operations without the
State permission and information, though in theindands, as well as those who illegally
take items of national heritage out of the coustigll be fined as much as twenty to two
thousand Tomans, and the discovered objects shalbfiscated [in Farsi, abt"] in the
interest of the State. ...

Article 17 — Those who intend to adopt dealing in antiquiis®ccupation should obtain
permission from the State. Furthermore taking tit@yaities out of the country shall require
permission from the State. The registered objecte list for National Heritage if attempted
to be taken out of the country without the pernoissif the State, shall be confiscated in the
interest of the State......
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The Executive Regulations

On 19" November 1932 the Executive (or AdministrativeyRations of the National
Heritage Protection Act of 1930 were approved yGouncil of Ministers. In effect these
Regulations were designed to implement the prowssaf the 1930 Act. Movable property is
dealt with in Chapter 2 (Articles 12 to 17). Thésgude :

Article 17 — Anyone who accidentally finds a movable propegtyen though it has been
discovered in his/her own property, shall be oldigimmediately inform the Ministry of
Education through the nearest representative db#partment for Education or through the
Finance officers if there is no Department for Eatian. After the objects have been
examined by the Department for Antiquities, halftaf items or half of the commercial price
thereof as evaluated by qualified experts shattdresferred to the finder, and the State shall
have the authority to possess or transfer the ¢ihiéto the finder.

Chapter 3 of the Regulations deals with Excavafldre provisions of this chapter include:

Article 18 — The State possesses the exclusive rights toetacaivation for the purpose of
obtaining antiquities.

Article 25 — Excavation in private lands shall require the esgconsent as well as the
permission of the State.....

Article 31 — The manner of sharing the antiquities discovereal ptace during a season of
commercial or scientific excavation, between theagator and the State shall be as follows:
The first choice of the objects discovered, upetoitems, shall be that of the State, and then
the State shall equally share the remainder wiHitence holder. Immovable antiquities
shall pertain to the State and not be divided akeahe discovered objects shall not exceed
ten items the State, by virtue of the authorityested in it, shall possess them all and refund
expenses that the excavator sustained. The hdidee excavator licence may possess
his/her share of the antiquities recovered, pralithat he/she had been refunded the rental
value due to the owner.........

Article 36 — Any person who takes measures violating theigians of Article 10 from the
law or Article 17 herein, or embark on excavatidthaut securing proper permission at (sic)
export antiquities illegally, shall be liable tdiae 20 to 2,000 Tomans, and the discovered
objects shall be confiscated by the State.

Article 41 — [Provides that certain classes of antiquitiesaatborised to be traded, i.e. that
they can be bought and sold.]
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Article 48 - In case the examination by Department for Antigaiproved that some of the
objects had been illegally obtained, those objsletdl be seized and confiscated by the State.
The owners and exporters may be prosecuted acgaalihe Antiquities Act......

Article 50 — In case the State recognises that the registdyjedts in the List for National
Heritage, for which export permission has beenestpd, are beneficial for developing
national collections, it shall have the authori@ypurchase the objects in question at the price
declared by the owner. Should the owner refraimfselling the objects; export permits shall
not be granted.

Article 51 — The Antiquities intended to be taken out of tbardry without obtaining proper
permission shall be confiscated.

The Legal Bill of 1979

On 17 May 1979 a Legal Bill (which is accepted &wéathe force of law) was approved. The
title of the Bill is:

Legal Bill Regarding Prevention of Unauthorised Exavations and Diggingdntended to
obtain antiquities and historical relics which, acording to international criteria, have
been made or have come into being one hundred or meyears ago.

The Bill provides:

Considering the necessity of protection of reliekhging to Islamic and cultural heritage,
and the need for protection and guarding thes¢algers from the point of view of sociology
and scientific, cultural and historical researct aansidering the need for prevention of
plundering these relics and their export abroadchvare prohibited by national and
international rules, the following Single Article approved.

1 - Undertaking any excavation and digging intentbedbtain antiquities and historical relics
is absolutely forbidden and the offender shalldmeanced to six months to three years
correctional imprisonment and seizure [in Farsibt] of the discovered items and
excavation equipment in favour of the public tregsl the excavation takes place in
historical places that have been registered iNti@nal Heritage List, the offender shall be
sentenced to the maximum punishment provided {@Skction).

2 - Where the objects named in this Act have béssodered accidentally, the discoverer is
duty bound to submit them to the nearest offic€wifture and Higher Education as soon as
possible. In this case, a committee consistinp@fReligious Judge, local Public-Prosecutor
and the director of the office of Culture and HigEelucation, or their representatives, will be
formed with a specialised expert attending and wiicexamine the case and decide as
follows:

A — Where the items are discovered in a privat@@rty, in the case of precious metals and
jewels, they will be weighed and a sum equal tadévihe market value of the raw material
thereof will be paid to the discoverer. In the casether objects, half of the estimated price
will be paid to him.

B —Where the items are discovered in non-privat@@rty, a sum equal to half of the
discovery reward, provided for in Section A, wi# paid to the discoverer
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3 — Antiquities means objects that according terimitional criteria have been made or
produced one hundred, or more, years ago. In the @aobjects whose antiquity is less than
a hundred years, the discovered objects will betorthe discoverer after he has paid a fifth
of their evaluated price to the public treasury.

4 - Persons who offer the discovered objects flar sapurchase in violation of the provisions
of this Act will be sentenced to the penalty pre@ddor in Section 1'.

The New Constitution

In the same year that the Legal Bill was approtrah on 24' October 1979 adopted a new
Constitution. Its many provisions include the follog:

Article 45 [Public Wealth]

Public wealth and property, such as uncultivatedb@ndoned land, mineral deposits, seas,
lakes, rivers and other public waterways, mountaiaieys, forests, marshlands, natural
forests, unenclosed pastureland, legacies witheius tproperty of undetermined ownership
and public property recovered from usurpers stabitthe disposal of the Islamic
government for it to utilise in accordance with phébdlic interest. Law will specify detailed
procedures for the utilisation of each of the faiag items'. ....

Article 47 [Private Property]

Private ownership, legitimately acquired, is torégpected. The relevant criteria are
determined by law.

Article 83 [Property of National Heritage]

Government buildings and properties forming pathefnational heritage cannot be
transferred except with the approval of the Isla@imsultative Assembly; that, too, is not
applicable in the case of irreplaceable treasures.

The Revolutionary Council of the Islamic Republfdran issued a decree on"2Bebruary
1980 which prohibited export of any kind of antigs or artistic objects from the country.

The 5th book of Islamic Punishment Law dated MayL236 deals at chapter 9 with the
destruction of historical/cultural properties. Thiwvides, inter alia:

Article 559 — Any person found guilty of stealing equipmemd abjects, as well as the
materials and pieces of cultural- historical monotadrom museums, exhibits, historical and
religious places or any other places which are utigeprotection and control of the state; or
trades in such objects or conceals them — knowiagthey are stolen - shall be obliged to
return them and condemned to confinement of offie¢oyears, if not subject to punishment
for theft (as ordained by Islamic religion).
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Article 561 — Any attempt to take historical-cultural itemg ofithe country, even if it would
not be actually exported, shall be consideredegail export. The violator shall be
condemned to restitute the items, imprisoned fromto three years, and fined as twice as
the value of the items exported. ....

Article 562 — Any digging or excavation intended to obtairtdnigal-cultural properties is
forbidden. The violator shall be condemned to ugder confinement of six months to three
years; the discovered objects shall be confisaatéuk interests of The Iranian Cultural
Heritage Organisation and the equipments of thevext@n shall be confiscated by the
state....

Note 1.Whoever obtains the historical/cultural gntigs, that are the subject of this Article,
by chance and does not take (the necessary) stelefiter the same, according to the
regulations of the State Cultural Heritage Orgaimosawill be sentenced to the seizure of the
discovered (found) properties.

The judge's findings on title to the antiquities

After considering the various statutory provisioeked on by Iran, of which the Legal Bill of
1979 was particularly relied upon, the judge codetly as he put it, "with some regret" that
Iran had not discharged the burden of establistiiagpwnership of the antiquities under the
law of Iran. He said (at para 59)

"l readily accept that Iran has gone to some lengiHist and secure protection for its natural
heritage and to penalise unlawful excavators apdrers. But the enactments relied on by
Iran fell short in my judgment of establishingliégal ownership of the antiquities. | am not
persuaded that those enactments are in certaiaatssponsistent with State ownership but,
even if all of them were, that would still in myiojpn not be enough to have the effect of
vesting ownership in the State, as it were, byuletd as a matter of inference."

The judge's finding in respect of Iran's claim basd on immediate right to possession

Barakat accepted that a person with an immedigke t® possession could bring a claim in
conversion or for the tort of wrongful interferenegh goods subject only to the requirement
that the right to possession should be a propyieight. The judge, after consideration of
authority, upheld Barakat's submission that thitrig possession must be proprietary. He
held that Iran had failed to establish the necggsaprietary interest, albeit that Iran did
have an immediate right to possession of the aitieguvhich was an immediate right.

Ownership of the antiquities

The judge started from the uncontroversial positi@t determination of Iranian law was a
guestion of fact; and that when faced with cornifligtevidence of foreign law, he had to look
at the effect of the foreign sources on which tkigeets rely as part of their evidence in order
to evaluate and interpret that evidence and ddmtleeen the conflicting testimonBumper
Development Corp Ltd v Commissioner of Police erMetropolig1991] 1 WLR 1362, at
1368-1369. As we have said, the judge was asdistedpert evidence from Professor
Muhammad Taleghany on behalf of Iran and from MmithSabi on behalf of Barakat.
Professor Taleghany was a Professor of Law at &ehéniversity until 1984, when he
moved to London. In London he was the legal adw$déine Iranian Bureau for International
Legal Services until 1994, since when he has bemmsultant on Iranian law. Mr Hamid
Sabi was a member of the Iranian Bar. He practes&dn Iran until 1979, when he moved to
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London, since when he has practised as a consoltananian law. Both experts have
considerable experience of giving evidence on émataw in English courts.

There was no judicial or academic authority ondbetral question, namely whether the
effect of the Iranian legislation, and in partiaulae 1979 Legal Bill, was to vest ownership
of antiquities in the Iranian State. In choosing\sen the experts on this question, and
preferring the conclusions of Mr Sabi, the judgeswat making a judgment on credibility, or
expertise, or any of the other matters which arenatly taken into account when choosing
between expert evidence. He expressly recordedhéhatas satisfied that both experts did
their best to assist him.

In deciding whether the Republic has ownership uird@ian law, it is important to bear in
mind that it is not the label which foreign law gs/to the legal relationship, but its substance,
which is relevant. If the rights given by Iraniaw are equivalent to ownership in English
law, then English law would treat that as ownersbighe purposes of the conflict of laws.
The issue with which we are concerned is whetherithts enjoyed by Iran in relation to the
antiquities equate to those that give standingi&ils conversion under English law.

What the judge did was to look at the legislatem] decide what its effect was by testing the
expert evidence against its language and contextpidpose to adopt the same course.

It was Professor Taleghany's opinion that the aitiess formed part of the national heritage
which was originally owned by the King or Shah avidch subsequently became owned by
the Republic of Iran. He asserted that this acabrdéh all the relevant statutory provisions.

It was Mr Sabi's opinion that ownership of the quities was governed by express provisions
of the Iranian Civil Code. These vested ownershifhe antiquities in the finders. These
provisions remained binding unless expressly altbyesubsequent statutory provisions.
There were no such provisions.

The debate before the judge focussed on the effébe statutory provisions. The judge
found that some of these were incompatible witifdasor Taleghany's opinion although he
rejected the suggestion that this opinion had eenlobjectively formed. He held that Iran
had failed to discharge the burden of proving thater Iranian law, the antiquities were
property of the Republic. Mr Philip Shepherd QClfan supports the judge's conclusions.

For Iran Sir Sydney Kentridge QC submits that thenglative effect of the relevant Iranian
statutory provisions is to vest ownership of th8aiities, as this concept is understood by
the law of England, in Iran. Iranian law prohikdisyone other than the Government of Iran
from seeking to excavate antiquities. Iranian laahfbits anyone who unlawfully excavated
antiquities from acquiring any title to them. Antities excavated by the Government are
owned by the Government as are antiquities thagxaravated by anyone else. Those who
find antiquities by chance have to hand them ow¢hé Government. The effect of all these
laws is that the government owns the antiquities.

These submissions require a detailed analysiseafeflevant provisions of Iranian statutes.
We approach these having regard to two princiflasare common ground. The statutes
should be given a purposive interpretation andiappoovisions dealing with antiquities take
precedence over general provisions.

The Civil Code
Among the provisions relied upon by Professor Tiadey was Article 26 of the Civil Code.

The judge, preferring the evidence of Mr Sabi, lielt movable antiquities did not fall
within the description "historical monuments anitr property", nor within the description
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"in use by the Government for the service of thiligli In any event, Article 26 deals only
with properties in the possession of the governmaiet endorse these conclusions.

The judge observed that it was clear from provisiohChapter 2 that Iranian law both
recognised and respected private ownership. Tlogiogition has not been in issue. He
commented that Article 35 created a presumptidavour of the possessor as to the
ownership of property. He did not comment on Aeti8b. It does not seem to us that that
Article bears directly on whether the antiquities gested in Iran, although it is not readily
reconciled with the proposition, advanced by MriStiat someone who finds antiquities in
the course of unlawful excavation obtains titl¢item.

It is common ground that the antiquities do notstibate treasure trove. The judge
nonetheless remarked that both Article 165 anctkeil74-176 lent some support to
Barakat's assertion that the Civil Code providedtie finder of an article to become its
owner. We agree with that general proposition.

The National Heritage Protection Act 1930.

The judge observed that the provisions of thiswete incompatible with Professor
Taleghany's broad proposition that all antiquitiese owned by the State. We agree. Article
9 expressly deals with movable property that issteged as part of the National Heritage but
which is privately owned. Articles 10, 14 and 15keagrovision for the State to share with
the finder antiquities that are found by chancdiscovered during lawful excavations.

The judge remarked that these provisions couldaatonstrued as conferring title to
movable assets on the government and that theyin@yasistent with the government
having ownership of movables. These general obgBengcall for some qualification.

Article 10 sets out circumstances in which theeSkets or acquires title to movable property.
It provides that "half of the property or an eghléaprice as considered by qualified experts
shall be transferred to the finder". It is implitiat if the latter option is adopted the State
becomes (or remains) the owner of the propertygstion. The section further gives the
State the option "to appropriate or transfer tlieohalf to the finder without recompense”.
This gives the State the option of becoming (orai@ing) the owner of the other half. The
words that we have placed in brackets reflectdloethat it is perhaps arguable that the
language is sufficiently imprecise to accommodaéespossibility that antiquities vest in the
State when they are found — see Article 17 of 8&@21Regulations where the language, or
perhaps the translation, of the relevant provisisrslittle different.

Article 14, as explained by Article 31 of the Regidns, appears to us to vest the State's
share in the State as owner, rather than mere ggmgsd his is also to be inferred from the
reference in Article 15 to the discoverer's shaiadp"his/her own property". Article 14 gives
the State the right to "appropriate" all the olgebiat it discovers directly. This might suggest
that until appropriation the State does not owmthe

In summary there is a lack of clarity in these jgmns about precisely how and when the
State becomes the owner of its share of antiquttigisare discovered in lawful excavations.
Overall we think the provisions more consistentwitr Sabi's evidence that the finder is the
owner unless and until antiquities are transfetoetthe State. We do not consider that these
difficult provisions are directly relevant. We haseme sympathy with Sir Sydney's
submission to us that "the State was coming pregéy to ownership but it is rather difficult
to work out just what rights it has and what rigihtdoes not have". The significance of the
provisions is that they qualify the effect of Atecl65 where antiquities are concerned. They
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vest some of these in the State in accordancetiginterms. They provide background to
the all important provisions of the Legal Bill 0879.

The Legal Bill of 1979

The judge observed that it was Mr Malek's caséréor that the Legal Bill of 1979 was the
"clinching statutory provision" and Sir Sydney atipthe same stance. Early in his
submissions (Day 1, p 17) he set out very cleddywtay that he put Iran's case:

"The question of whether someone is owner is dedigelooking at what rights that person
has, for example the right of exclusive enjoymémd, right of alienation, the right of
recovering possession. ... Those are the eleméotgrership and it is our submission that
whatever language is used in the Iranian statated-certainly in the Iranian statute there is
no clause which uses the term that the antiquitss in the Government — nonetheless if one
examines what rights the Government had and thaheelse had, what the Government had
amounted to what we would regard as ownership"

Applying this approach to the 1979 Legal Bill, héysnitted that this replaced the provisions
of the 1930 Act and the 1932 Regulations. The dis@r of antiquities no longer had any
claim to ownership of them. The most that he coatiive was a discoverer's reward. It was
impossible for anyone other than Iran to becomeotineer of antiquities to which the Legal
Bill applied.

The judge's findings in relation to the 1979 Legdll accepting Mr Sabi's evidence and the
submissions made on behalf of Barakat, were asvsl|

"53. ... | have been unable to find any provisidomto the 1979 Bill which confers
ownership of antiquities on the state. To the edtestt Professor Taleghany is asserting that
the 1979 Legal Bill does so, | cannot agree with.PAs Mr Sabi points out, the Bill has on
its face the limited objective of preventing tharmering of relics. It is, as Mr Sabi says,
principally at least, a criminal statute. Ther@dsexpress vesting of title to antiquities in Iran
nor any declaration that all antiquities are vegtethe state. | find it difficult to see how the
provisions 'reflect the fact' of state ownership.Mr Sabi rightly says, the draftsman could so
easily have provided for state ownership of allcarities if such had been his intention. It
seems to me that, given the historical backgrouorttid Bill's enactment, its purpose was to
criminalise the widespread pillaging of antiquitigsich was then taking place and not to
make provision for state ownership of antiquities.

54. Under the 1979 Bill ownership is only affectelden, by virtue of paragraph 1, seizure in
favour of the public treasury takes place upon aion of an offender in a criminal court for
undertaking unlawful excavation or digging or whdre virtue of paragraph 4, discovered
objects are offered for sale or purchase. Paragramd 4, like the comparable provisions of
the 1930 Act, only come into play when the crimioailirt imposes penalties following
conviction. Paragraph 2 imposesiamersonanobligation on the discoverer to submit
discovered items to the nearest office of Cultune ldigher Education. Paragraph 3 also
affects ownership but only in relation to obje@sd than 100 years old.

55. | accept the evidence of Mr Sabi and the Ribsinot address wider questions of
ownership of undiscovered antiquities. If that baén the intention, it would have been
clearly spelt out in the legislation.”

In considering these findings we propose to staddnsidering whether, under the 1979
Legal Bill, it is possible to identify anyone othbian Iran as the owner of antiquities that are
discovered. This is a question that the judge dicepressly address, although his
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concluding observation in the passage that we hest@uoted suggests that he accepted the
correctness of Mr Sabi's analysis.

It was Mr Sabi's evidence that the 1979 Legal @dl not affect the application of Article 165
of the Civil Code. Ownership of antiquities, whethikegally excavated or found by accident,
vested in the finder. The illegal excavator wabléao have them seized in criminal
proceedings, but until that happened he remainedwmer. The accidental finder was under
anin personanobligation to hand them over to the Office of Crdtand Higher Education,
but unless and until he did so he remained the nWke do not think that it was open to the
judge to accept this analysis of the 1979 Legadl Bil

It is helpful to start with Article 3. The judgemarked, somewhat cryptically, that this "also
affects ownership but only in relation to obje@sd than 100 years old". It is hard to
reconcile the wording of Article 3 with the propisn that the finder of objects whose
antiquity is less than one hundred years old besdireowner of them before he has paid to
the treasury one fifth of their worth, although #hicle does not state who is the owner until
this payment is made.

Article 2 deals with the person who accidentalhdB antiquities. There is no way in which
the Legal Bill permits him to benefit from his dis@ry other than by obtaining the statutory
reward. In the first place he is under a positikikgation to hand them in to the nearest office
of Culture and Higher Education 'as soon as passidk is not entitled to offer them for sale.
If he purports to sell them, no title will be tréerged to the buyer by reason of Article 36 of
the Civil Code. Furthermore he will be guilty oEaminal offence under Article 559 of the
Punishment Law of 1996. The antiquities will bejeabto seizure.

Article 1 deals with the position of the person wimals antiquities as a result of illegal
excavation. The judge found that he could be ibetter position than the accidental finder
under Article 2 and this finding has not been @raled. Furthermore he will have been
guilty of a criminal offence by virtue of the exedion itself.

Having regard to the obligations and restrictidret fare placed upon the finder of antiquities
we do not consider that he can properly be destrisehe "owner" of them. The provisions
of the 1979 Legal Bill are inconsistent with bothiéles 165 and Articles 173-6 of the Civil
Code. They also supersede Article 10 of the Natibleaitage Protection Act of 1930. The
finder of antiquities is not entitled to keep passen of them nor to transfer title to anyone
else. His only right is to receive a reward on hagdhem over to the State. The finder has no
ownership rights in the antiquities that he finds.

In concluding that under the 1979 Legal Bill thediér of antiquities cannot be described as
the "owner" we have been considering the conceptvofership through English eyes for the
reasons given above.

Halsbury's Laws of England, vol 35, para 1227, satghe following meaning of
"ownership":

"Ownership consists of innumerable rights over prop for example rights of exclusive
enjoyment, of destruction, alteration and aliemgtend of maintaining and recovering
possession of the property from all other pers@hese rights are conceived not as separately
existing, but as merged in one general right of@ship.”

Under the Legal Bill of 1979 the finder of antigeg enjoys none of these attributes of
ownership.
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We turn to the position of Iran. Iran is entitleditnmediate possession of any antiquities
found, for the finder is required to hand them d\zexy soon as possible”. There has been no
dispute that once the antiquities are handed tivey,become the property of Iran. If they are
not handed over, but are transferred by the fitoarthird party, the third party will get no
title and the antiquities will be subject to "se2u

Where the antiquities are discovered in the coofdiéegal excavation, they will be subject to
"seizure" by Iran, whether they remain in the pessm of the finder or are transferred to a
third party. It follows that, apart from the righit the accidental finder to a reward, no one
enjoys any rights in relation to antiquities fouatidentally or as a result of illegal
excavation except Iran and the rights that Iramynare essentially the rights of ownership.

There are four matters that Barakat relied on,essfally, before the Judge in contending
that the Legal Bill of 1979 did not confer ownegsbn Iran:

i) The provision for "seizure" in Article 1.
if) The 1979 Legal Bill acts "in personam".

iii) The legislators could easily have made cleavision for title in antiquities to pass to Iran
had that been their intention.

iv) There has been no recorded case of Iran asgextiight to antiquities in civil
proceedings.

We shall deal with each in turn.

The word which we have referred to as "seizurahtin the original Farsi, can mean both
"seizure" and "confiscation”. In Article 1 it isein relation to both the antiquities found
and the excavation equipment. So far as the lateeconcerned, the Article plainly provides
for confiscation, for the equipment will be ownegdthe illegal excavators. Barakat argued
that, by parity of reasoning the same had to ke dfuhe antiquitiesZabtcould not mean
two different things, depending upon whether itlegpto excavating equipment or to
antiquities. It followed that Article 1 providedrfoonfiscation of antiquities, which carried
the necessary implication that they were ownedbyperson from whom they were
confiscated.

We do not accept this argument. We can see noneasy, in its contextzabtcould not be
used to describe an act that constituted confmetati equipment owned by the excavator and
taking possession of antiquities in respect of whian had the rights of the owner.

The express obligations imposed by the 1979 Leghah& to conduct excavations and to
hand over any antiquities found are indeed persainlajations. The right to seize antiquities
that are not handed over is also a personal mlitthese rights nonetheless inferentially
affect title. Barakat did not challenge the proposithat, where antiquities were handed in
under Article 2 and a reward paid, the antiquiiesame the property of Iran. Antiquities
seized plainly also vested in Iran. The only idsag been at what stage Iran acquired
ownership. Barakat contended that it was only wherantiquities came within the
possession of Iran and, in the case of antiguiti@swere "seized", only on completion of the
criminal process that followed from the seizure.

We consider that this is an arid issue. Given amctusion that the finder did not own the
antiquities (and the fact, as was common grourad,ttte owner of the land from which they
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came had no claim to them), there are only twoipiisies. Either they were "bona vacantia"
to which Iran had an immediate right of possesaiwhwhich would become Iran's property
once Iran obtained possession and which could emirbe the property of anyone else or
they belonged to Iran from, at least, the momeatt tthey were found. We consider that the
former alternative is artificial. Iran's personights in relation to antiquities found were so
extensive and exclusive that Iran was properlygt@dnsidered the owner of the properties
found.

The judge observed (at para 53):

"...the draftsman could so easily have provided fatesownership of all antiquities if such
had been his intention. It seems to me that, dgilierhistorical background to the Bill's
enactment, its purpose was to criminalise the vpicesd pillaging of antiquities that was
taking place and not to make provision for stateenship of antiquities.”

The Legal Bill of 1979 was enacted as an urgeaese to the pillaging of antiquities which
took place immediately after the revolution. We dawo knowledge of who, after that
revolution, was available to draft legislation ahdre appears to be no basis for drawing
inferences from what was not included in the Légjlilrather than considering the effect of
what it did provide. Having regard to the problemhinterpreting the earlier legislation to
which we have referred, it is possible that thdtdnaan started from the premise that
antiquities were owned by Iran. At all events, tfug reasons that we have given, the clear
effect of the Legal Bill was to vest title to antities in Iran — the only question is when and
in what circumstances the title vested.

We do not consider that any significance can kach#d to the fact, if it be the case, that this
action is the first occasion on which Iran hasnoksd to be the owner of antiquities in civil
proceedings. In so far as State officials haveodised antiquities illegally held in Iran it
may well be that no one has chosen to challeng8ttite's title to these.

For the reasons that we have given and on thetfzatsve have assumed, we have concluded
that the judge was wrong to find that under Irariéam Iran had not shown that it was the
owner of the antiquities which are the subject eratf this action. Had we not reached this
conclusion we would have concluded that, underarataw, Iran had an immediate right to
possession of the antiquities that would vest oslipron taking possession.

Does Iran's interest in the antiquities found a case of action in conversion under
English law?

This question sub-divides into two issues:
i) Is Iran's interest in the antiquities of suckirad as to found a claim in conversion? If so

i) Is Iran’s claim none the less not justicialiideingland because it is founded on a penal or
public law?

There is an overlap between these two issues.

Under English law the owner of a chattel who hagranediate right to possession of it has a
right to sue in conversion. Iran contends thabtamed both ownership and an immediate
right to possession of the antiquities when thegevire Iran. It follows that, under our
principles of conflict of laws, the question of viher Iran is the owner of the antiquities falls
to be determined by the law of Iran as ligvesitus There was no discussion, either before the
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judge or before us, as to whether the immediatd tmpossession also falls to be considered
according to the law of Iran. On principle we thihlat the answer to this question must
depend on theitusof the antiquities when the immediate right to pssson arose. On the
facts of this case this means that the immedigte to possession also falls to be determined
by the law of Iran. For the reasons that we havergour primary view is that Iran enjoys
both title and an immediate right to possessiothefantiquities under the law of Iran. Had
we not formed this view, we would have concludeat than enjoyed an immediate right to
their possession under the law of Iran which a@lita/ould suffice to found a claim in
conversion in this jurisdiction. Thus we would aesuhe first question in the affirmative.

Had Iran asserted that it had acquired ownershdppanmmediate right to possession as a
result of purchasing the antiquities in Iran wendt believe that Barakat would have
challenged Iran's entitlement to bring a claimdonversion in England, notwithstanding that
Iran never acquired actual possession of the dtidguBarakat contends, however, that Iran
cannot claim in conversion because Iran never giedeéts title by obtaining possession of
the antiquities. As we understand the positiondihigiment is founded on the contention that
the laws relied upon by Iran to found their claira both penal and public laws. Barakat
accepts that had Iran obtained possession of tigudies it would have thereby acquired a
title that it could enforce by advancing a "patrmad” claim. As it is, however, Barakat
contends that what Iran is attempting to do isnforee a foreign penal and public law which
is not justiciable in this country. This bringstoghe second issue.

Iran's answer is twofold:

i) Where a foreign law vests in the foreign Stéte in property that is within its own
jurisdiction, that title will be recognised in Eagld even if the law is penal or public;

if) The laws relied on by Iran are not penal andsa far as they are public, there is no reason
of public policy why they should not be enforcedhis country.

Because the judge held that Iran had neither esit@lol ownership nor the proprietary
immediate right to possession which he considessdrdial to found an action in conversion,
he did not need to deal with the issue of justitiigtb

He nonetheless addressed it on the premise thdgy tnanian law, Iran had acquired a valid
title to the antiquities whilst they were still iran. He proceeded on the basis that Iran was
seeking to enforce in England the provisions afilka law under which Iran had acquired
title and that, if the law in question was eithenal law or public law, the claim was not
justiciable. His judgment suggests that this apgiogas in accordance with concessions
made by Iran. If such concessions were made, tteegalonger.

The judge decided that the 1979 Legal Bill (a) waeenal law which had as its purpose the
aim of protecting the national heritage; and (b¥ &aaradigm example of a public law
which the state was not entitled to enforce. Accwl¢, he answered the second preliminary
question in the negative: even if Iran had titléhte objects under Iranian law, the English
court would not recognise or enforce it. The juddded (para 100) : "If the conclusion is a
regrettable one, the answer may be the one givemig/Denning inOrtiz, namely an
international convention where individual countrea® agree and pass the necessary
legislation."

Iran's appeal is based on the following proposi#tiga) the relevant provisions of the 1979
Legal Bill are not penal; (b) the proper approach foreign public law is to consider in each
case whether there is any special ground of ppiolicy which requires the law in question
not to be enforced in England; (c) laws for thespreation of the historic cultural heritage
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should not be regarded as public laws for that gegp(d) in any event, where a foreign state
owns or has the right to immediate possession uheéex situs and the property is not
susceptible of ownership by a private individut title should be recognised and enforced
irrespective of whether it has reduced the propiettyits possession.

Barakat does not suggest that the Iranian lawsd@ih by Iran offend against public policy to
the extent that this country should not recogrtieent Barakat contends, however, that, when
the substance and not the form of these proceediragssidered, what Iran is seeking to do
is to enforce in this country Iranian laws that bog¢h penal and public. Barakat contends that
this is not, in reality, a patrimonial claim. WHedn is seeking to do is to exercise its own
sovereignty within this jurisdiction. This is sorhetg that the English courts will not
countenance.

The preliminary issue was tried on the basis thatintiquities originated from Iran in the
circumstances alleged in the particulars of cldor.the purposes of the preliminary issue,
and therefore for the purposes of this appealuitrhe assumed that (a) the antiquities
derived from the Jiroft region of Iran; (b) theyneexcavated recently; and (c) they were
removed from Iran illegally. There is, and cant@ suggestion that Barakat acquired title
from any person who has, or claims, title undemniaa law.

Penal, revenue and other public laws

We turn to consider the second main aspect offipea. As we have said, the judge reached
what he described as the regrettable conclusidneian if Iran had established title, the
English court would not, in the terms of the pretiary issue, recognise or enforce that title,
because the Iranian law was both a "penal” lawaatpliblic" law which was not justiciable

in the English court. It is therefore necessargansider the nature and scope of the principles
on which he relied.

According to Rule 3(1) in Dicey, Morris and ColljfgheConflict of Laws 14" ed. 2006
("Dicey"), para 5R-019: "English courts have no jurisdictto entertain an action: ... for the
enforcement, either directly or indirectly, of anpk revenue or other public law of a foreign
State ..."

The 11th edition oDiceyin 1987 (p.220) suggested that the lack of jurisaiicwas not that

of the courts of the forum but of the foreign Statlich has no international jurisdiction to
enforce its law outside its own territory, and ttiet basis of the Rule is that the courts of the
forum will not exercise their own jurisdiction imdeof an attempt by the foreign State to act
in excess of its own jurisdiction. This view wa®stantially adopted by the House of Lords
in Re State of Norway's Application (Nos. 1 §2990] 1 AC 723, at 808, but the Rule is
retained in its traditional form because of its evatceptance in judicial decisions.

The starting point of any consideration of theigiability issue raised in this appeal must be
Att-Gen of New Zealand v Or{iz984] AC 1 (CA and HL). New Zealand was seeking to
recover a Maori carving, which had been unlawfebyorted to this country contrary to the
Historic Articles Act 1962 of New Zealand. It haddm lawfully purchased within New
Zealand by the exporter, and ultimately sold toi@ed®rtiz, a well-known collector who put
it up for sale at Sotheby's in order to pay a rem8wthe kidnappers of his daughter. The
reason why the action failed, as ultimately heldh®/House of Lords, was that the forfeiture
provisions of the 1962 Act did not, as New Zealalielged, effect a transfer of property in
the carving from the exporter to New Zealand ugmnexporter attempting to export it
unlawfully, but only if and when the carving waduatly seized by the New Zealand
authorities, which it never was.
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99. All three members of the Court of Appeal (Lord DiemnMR, Ackner and O'Connor LJJ)
considered what the position would have been had #62 Act in fact transferred title from
the exporter to New Zealand before the carvingletidNew Zealand territory. Lord Denning
remarked ([1984] AC at 20) that the point was aftymportance, and continued:

"Most countries have legislation to prevent theakpf their historic articles unless

permitted by licence. This legislation may provideautomatic forfeiture on export or
attempted export. It might be very desirable thvatg country should enforce every other
country's legislation on the point — by enablingrsarticles to be recovered and taken back to
their original home. But does the law permit osthf

100. He reached the following conclusion (at 24):

"... if any country should have legislation prohibdgithe export of works of art, and
providing for the automatic forfeiture of them teetstate should they be exported, then that
falls into the category of 'public laws' which wilbt be enforced by the courts of the country
to which it is exported, or any other country, hesmit is an act done in the exercise of
sovereign authority which will not be enforced adesits own territory."

101. Ackner LJ's view (at 34) was that New Zealand wasekig to enforce a penal statute,
and he would have dismissed the claim on what kerileed as "this point of public
international law." The claim was to enforce a igngpenal law because the New Zealand
Government was seeking to vindicate its right &sprve historic articles in New Zealand by
confiscating them if they were illegally export&tlithout reaching any firm conclusion, he
said that he was impressed by the reasoning ofjBtaw J at first instance that there was no
such vague general residual category of "publi¢.|&Connor LJ (at 35) concurred in
holding that the law could not be enforced in Endlaecause it was a penal law.

102. Inthe House of Lords Lord Brightman gave the apgech, with which the other
members of the House agreed. He upheld the de@siitne Court of Appeal on the ground
that New Zealand acquired no title to the carving.added (at 46) that, so far as the views to
which we have referred above were concerned, tiveseobiter and "I venture to think that,
in any event, your Lordships would not wish to &éikein as expressing any conclusion on the
correctness or otherwise of the opinions so express

103. He went on, however, at 49, to make an observatowhich we will revert:

"Counsel submitted, and | am disposed to agreethibaecovery of unlawfully exported
historic articles would be best ensured if titlerdto were to vest in the Crown independently
of seizure."

Penal laws

104. Lord Denning MR said irh\tt-Gen of New Zealand v Ortfat 20): "No one has ever
doubted that our courts will not entertain a suituight by a foreign sovereign, directly or
indirectly, to enforce the penal or revenue lawthat foreign state. We do not sit to collect
taxes for another country or to inflict punishmefatsit."

105. The rule against the enforcement of penal lawssaasto have its foundation in the
principle that crimes are only cognisable and phatdiée in the country where they were
committed, and accordingly no proceeding, eveménshape of a civil suit, which had as its
object the enforcement by the state, whether dyrectindirectly, of punishment imposed for
such breaches, ought to be admitted in the cofigeyoother countrytHuntington v Attrill
[1893] AC 150, at 156.
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106. Whether a foreign law, or a claim based on foréégn is to be characterised as penal
depends on English law. It does not depend orethel given to the law by the foreign
system of law, nor on whether the claim is in famprivate law claim. The English court has
to determine the substance of the right sougheteriforced, and whether its enforcement
would, directly or indirectly, involve the executiof the penal law of another state:
Huntington v Attrill[1893] AC 150, at 155Att-Gen of New Zealand v Or{i£984] AC 1, at
32, per Ackner LJ.

107.  An example of the court looking to the substancthefclaim iSBanco de Vizcaya v Don
Alfonso de Borbon y Austrfd935] 1 KB 140. The ex- King of Spain claimed wéties held
by Westminster Bank Limited in London. The secasthad originally been held to the order
of its Madrid branch as the agents of the King,Wwlén the Madrid branch was closed, the
King gave instructions that the London branch ef\ttiestminster Bank should hold the
securities to the order of the Banco de Vizcayd.981 the private property of the ex-King
was seized, he was declared guilty of high treaswhan outlaw. The Banco de Vizcaya
brought an action against the Westminster Bankoimdion for the delivery up of the
securities. It was held that enforcement of thed®ate Vizcaya's right to the securities would
directly or indirectly involve the execution of m@riaws of the Spanish Republic. It was not
in substance asserting its own rights at all, betrights of the Spanish Republic. So also in
United States v Inklegit989] QB 255 (CA) the substance of the claim whiets the subject
of a foreign judgment for a money judgment in cpribceedings was to enforce an
appearance bond in criminal proceedings. Judgmetefault of defence on the foreign
judgment was therefore set aside.

108. It follows that a law may be characterised as pewrah if it does not form part of the
criminal code of a foreign countnitt-Gen of New Zealand v Or{iz984] AC 1, at 33, per
Ackner LJ. The particular provision relied on shibbk categorised, rather than the law as a
whole: ibid.

109. It follows also that the fact that a provision @saifd within a law which contains criminal
sanctions, such as penalties or forfeiture, doesnean that the provision itself is penal in
nature. This point seems to have been overlook&dlremmer v Property Resources Ltd
[1975] Ch 273, in which Goulding J held (as anrali¢ive ground of the decision) that the
English court would not recognise the title of egiger appointed by the United States court
to get in the assets of a group of companies (biastheé Bahamas) which had been used as
the vehicle for the 10S frauds in the 1970s. Thadaf that part of the decision was that the
receiver had been appointed pursuant to the USriiestExchange Act 1934, and that Act
was a penal law. But the receiver had not beeniatgabto enforce the penal provisions of
the Act, but to preserve and recover the propdrtii@@company.

110. Inthe present case, the judge held that the fiattthe mechanism for protecting its
heritage was by virtue of the state acquiring owhigrrather than by a provision for
forfeiture was a distinction without a differenddie effect was the same: the state acquired
title by compulsory process of law which overrolde tight of any individual who might
otherwise have become or remained owner (paraT®@)sanctions included imprisonment,
and confiscation not only of the cultural propdstyt the excavation equipment, and those
penal aspects supported the conclusion that tledégn was properly characterised as penal
(para 91).

111. Inour judgment, on this aspect the judge hasrfaii® error. The 1979 Legal Bill was in
large part penal in that it created criminal offemevith criminal penalties for unlawfully
excavating or dealing with antiquities. But thetfdmat some of the provisions of the 1979
Legal Bill impose penalties does not render pethahe other provisions of the Bill. The
changes that it made in relation to ownership t¢ijaities were not penal or confiscatory.
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They did not take effect retroactively. They did deprive anyone who already owned
antiquities of their title to them. They altere@ flhw as to the ownership of antiquities that
had not yet been found, with the effect that thveseld all be owned by the State, subject to
the entitlement of the chance finder to a rewalsE were not penal provisions, and the
claim in this case does not fail on that ground.

Public law

112.  That part of Rule 3(1) dbiceyreferring to "other public law" has its origintine 4"
edition (1927, by Berriedale Keith, Rule 54, p 2@4en it appeared as "political law," citing
Emperor of Austria v Day and Kossyt861) 3 De GF & J 217 and distinguishing
proprietary rights from claims to enforce politidalvs.

113.  The expression "political law" was replaced by #thublic law" in the ¥ edition
(1958,Dicey and Morris ed. Dr J.H.C. Morris et al, Rule 21, p 158his was in response (it
seems) to criticism of the expression "political’ldy Dr F.A. Mann inPrerogative Rights of
Foreign States and the Conflict of La@®55) 40 Tr.Gro.Soc. 25, reprinted in F.A. Mann,
Studies in International Lafl973) p. 492 (see at p 500), and by Parker IReigazzoni v
K.C. Sethia (1944) LtH956] 2 QB 490, at 524. The new expression, "mullv", was
intended to be equivalent to "prerogative rightg term used by Dr Mann: sBicey, 7" ed.

p. 162, n. 60.

114. As we have already said, Ait-Gen of New Zealand v Ortimly Lord Denning MR
accepted that there was a residual category ogforiblic laws which the English court
would not enforce. After concluding that there wash a rule, he continued (at 20-21):

"But what are 'other public laws'? | think they &e's which are eiusdem generis with 'penal’
or 'revenue' laws.

Then what is the genus? Or, in English, what iggéngeral concept which embraces ‘penal’
and 'revenue' laws and others like them? It isetéolind, | think, by going back to the
classification of acts taken in international |l&@we class comprises those acts which are
done by a sovereign ‘jure imperii', that is, byuerof his sovereign authority. The others are
those which are done by him ‘jure gestionis', ilawhich obtain their validity by virtue of

his performance of them. The application of thiidction to our present problem was well
drawn by Dr. F. A. Mann 28 years ago in an artielerogative Rights of Foreign States and
the Conflict of Laws' ...

Applied to our present problem the class of lawgtviwill be enforced are those laws which
are an exercise by the sovereign government sbitereign authority over property within
its own territory ... But other laws will not be enéed. By international law every sovereign
state has no sovereignty beyond its own frontiEng. courts of other countries will not allow
it to go beyond the bounds. They will not enforog af its laws which purport to exercise
sovereignty beyond the limits of its authority."

115.  His conclusion was that legislation forbidding extpaf works of art and providing for
automatic forfeiture to the state should they jgoeted fell into the category of "public laws"
which would not be enforced by the courts of a ¢éguto which they were exported because
it was an act done in the exercise of sovereighatity which would not be enforced outside
its own territory.

116. The question of principle was considered agairhieyHigh Court of Australia in the
SpycatchecaseAtt-Gen (UK) v Heinemann Publishers Australia Pty (1988) 165 CLR
30. In that case the British government soughnforee against Australian publishers the
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duty of confidentiality owed by Mr Peter Wrightf@amer intelligence officer. In form the
action was a private law action based on allegatadrbreach of fiduciary duty, and breach of
equitable and contractual obligations of confidericeras held that the action was not
maintainable.

117. The majority (Mason CJ, Wilson, Deane, Dawson, Byadind Gaudron JJ) held that the
claim was not enforceable on the broad groundithes a claim to vindicate the
governmental interests of a foreign state. Theapjdied "to claims enforcing the interests of
a foreign sovereign which arise from the exercisgettain powers peculiar to government”
(at 42) and the principle of law rendered unenfabbe "actions to enforce the governmental
interests of a foreign State" (at 47). The acti@swo be characterised by reference to the
substance of the interest sought to be enforcéiemrthan the form of the action (at 46).

118. In President of the State of Equatorial Guinea v R@atk of Scotlanf2006] UKPC 7
the Privy Council (speaking thorough Lords Binghamd Hoffmann) expressed views,
obiter, on the justiciability of claims by foreigates in the exercise of sovereign authority,
and seems to have approved, at least tentative\ggproach of the High Court of Australia
in theSpycatchecase, that the application of the rule depends lugther "the central
interest" of the state in bringing the action isgmmental in nature: paras 24 and 25:

"24. It appears to their Lordships well arguablat thhe claims which the appellants say they
wish to make in the English proceedings represemxarcise of sovereign authority, namely
the preservation of the security of the state gndiuier. The apprehension and trial of
suspects, the imposition of security measuresjribtadiplomatic assistance: these heads of
damage alleged by the appellants in the Englisbgadings can all be regarded as aspects of
sovereign authority ... As the High Court of Austaadiaid inAttorney-General (United
Kingdom) v Heinemann Publishers Australia Pty (1888) 165 CLR 30, 46, the application
of the rule depends upon whether the 'centralésteof the state bringing the action is
governmental in nature...

25. ... It may therefore be that the question iswizéther the claim is framed by reference to
personal injury or damage to property but whetasithe Australian High Court said, the
‘central interest' of the state in bringing théarcts governmental in nature.”

119.  After a full review of the authorities, this coimtMbasogo v Logo Ltf2007] 2 WLR
1062decided that Rule 3(1) @ficeyaccurately reflected the law. The court said:

"50 ...The critical question is whether in bringinglaim, a claimant is doing an act which is
of a sovereign character or which is done by vigligovereign authority; and whether the
claim involves the exercise or assertion of a sgigerright. If so, then the court will not
determine or enforce the claim. On the other hérid bringing the claim the claimant is not
doing an act which is of a sovereign characteryoritiue of sovereign authority and the
claim does not involve the exercise or assertioa gdvereign right and the claim does to
seek to vindicate a sovereign act or acts, thewdhe will both determine and enforce it. As
we see it, that was the broad distinction of ppheiwhich the court was seeking to draw in
the Emperor of Austriccase 3 De GF & J 217. In deciding how to charessex claim, the
court must of course examine its substance, antdenotisled by appearances: see, for
example Huntington v Attrill[1893] AC 150.

51. We put the distinction in that broad way beedtiseems to us to express the rationale
behind rule 3(1) iDicey, Morris & Collins, The Conflict of LawsVe have reached the
conclusion that rule 3(1) does accurately refleetlaw in stating that the English courts have
no jurisdiction to entertain an action for the enéonent of 'a penal, revenue or other public
law of a foreign state'... "
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120. But the Court of Appeal indicated (para 52) thatats not necessary to express a view
whether the test in English law was the same dsstlyggested by the High Court of Australia
in the Spycatcherase.

121. The actual decision in tHequatorial Guineacase in the Court of Appeal was that the
claims by the Government of Equatorial Guinea wertefounded on its property interests but
were for losses suffered by virtue of an exercfssogereign authority, which arose as a
result of decisions taken by the State to proteetstate and its citizens. The defence of a state
and its subjects was a paradigm function of govemtmand the court would not enforce
claims which involve the exercise of sovereign atiti: paras 57, 61, 67.

122. The court recognised (at para 60) that the casenatasne involving the enforcement of
public law, but to restrict in that way would beiderpret the principle too narrowly.

123. Consequently, thEquatorial Guineacase in the Court of Appeal is not in fact a case
involving the attempted enforcement of foreign jputdw. Although the court approved the
residual category of "other public law" the rasahat a claim involving the exercise or
assertion of a sovereign right is not justiciabliis is not far removed from the test adopted
by the High Court of Australia, and the Court ofp&al accepted (at para 50) the correctness
of the expression of opinion by the Privy Counwaihich itself appears to give some approval
to the test suggested by the High Court of Australior is it far removed from the approach
in civil law countries: thus the French Cour de €2ai®n decided that the claims by the
Republic of Haiti against Baby Doc Duvalier for tog of the Haitian treasury were
inadmissible because they related to relationsdstva state and its officers, and to the
exercise of public poweEtat d'Haiti v. Duvalier Cass. civ. |, May 29, 1990, 1991 Clunet
137, 1991 Rev. Crit. 386.

124.  The application of the approach of the High CotiAestralia is illustrated byRobb
Evans of Robb Evans & Associates v. European BahlzQ04] NSWCA 82, (2004) 61
NSWLR 75, in which it was held (distinguishiSghemmer v Property Resources [11@75]
Ch 273, above, para 110) that a receiver appolntdéte United States Federal Trade
Commission could sue in New South Wales to rectheproceeds of a credit card fraud: in
the sphere of consumer protection, regulatory regimay serve a public interest and be
classified as public laws, without constitutingeavgrnmental interest of the relevant kind;
and as a matter of substance, it was a proceedsigreed to compensate persons who had
been defrauded.

125.  On the authorities as they now stand the only cayegutside penal and revenue laws
which is the subject of an actual decision, as epgdo dicta, is a claim which involves the
exercise or assertion of a sovereign right. Threr®idecision which binds this court to find
that there is a rule which prevents the enforcerokatl foreign public laws. The test laid
down by the High Court of Australia is not only s@stent with the English authorities,
including theEquatorial Guineaase in the Court of Appeal, but is a helpful aretpcal
test.

126. What laws fall within the category of laws whichlivriot be enforced because they
involve the exercise or assertion of a sovereightyior seek to enforce governmental
interests? As we have said, Lord Denning M®itiz suggested that the public laws
envisaged by Rule 3(1) are laws which eiresdem generiwith penal or revenue laws, and
that the relevargenuss to be found in acfsire imperii, acts done by virtue of sovereign
authority, rather than acjisre gestionis This is a distinction deriving from the law ofit
immunity: see e.g{uwait Airways Corp v Iragi Airways Cjd995] 1 WLR 1147, 1156, per
Lord Goff of Chieveley and material Dicey, paras 10-004, 10-033. It bears some
relationship to the distinction which has been egopby the European Court of Justice to
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determine whether a claim is a "civil and comméneiatter” for the purposes of the Brussels
Convention and the Brussels | Regulation, wherejthestion is whether or not the state is
acting in the exercise of its powers: cases citddi¢ey, para 11-025.

127. No doubt one example of laws within this categoould be exchange control
legislation: sedke Lord Cable, deceasgP77] 1 WLR 7; andCamdex International Ltd. v
Bank of Zambia (No. 41997] CLC 714, at 724 (Simon Brown LJ) and 73Hi{ps LJ).

128. Itis possible, but by no means certain, that eistrictions may also be within this
category. IrKing of Italy v de Medic{1918) 34 TLR 623 an interlocutory injunction was
sought against a member of the de Medici family against Christie's to restrain them from
disposing of the Medici Archives. The injunctionsagranted in relation to those of the
papers which belonged to the Italian state, butsed in relation to other papers which had
been illegally exported from lItaly. It was saidttitalian law prohibited their export "but it
was manifest that this only applied so long as tieayained in Italy" (at 624, per Peterson J).
In Att-Gen of New Zealand v Ortiord Denning MR suggested (at 23) that on thizesthe
King of Italy case was a case where the prohibition of expdfteofamily papers was an
exercise of sovereign authority by the King ofyitand it would not be enforced in England.
The case is not fully reported and is of littleistssce.

129. In Kingdom of Spain v Christie, Manson & Woods [1té86] 1 WLR 1120 Sir Nicolas
Browne- Wilkinson V-C refused to strike out a cldion a declaration against Christie's and
the owners of a Goya that export documents obtdwretthe removal of the painting from
Spain had been forged. The decision goes no futtla@rto hold that it was arguable that a
claim that the use of forged documents could detiaseredibility of genuine export
documents issued by Spain was supportable by refet® the decision iEmperor of
Austria v Day and Kossuthat the Emperor of Austria could sue Louis Kossutt the
printers to prevent them from debasing the curraridyungary by printing false new
currency.

130. These cases would probably now come within therReaitiCultural Objects
Regulations 1994, S| 1994/501 (discussed belova pét), since the papers in the Italian
case and the Goya in the Spanish case would beingleultural objects (as defined by
Article 1 of Council Directive 93/7) and subjectgmceedings under reg 6 as amended by Sl
1997/1997 and SI 2001/3972.

Patrimonial claims and reduction into possession

131. The claim in this case is not an attempt to enfesgeort restrictions, but to assert rights
of ownership. We now turn to the question of whethe claim by Iran is maintainable even
it has not taken possession of the objects.

132. The starting point is the almost universal rulg tike to movables depends on flex
situs and accordingly: "The validity of a transfer dfaamgible movable and its effect on the
proprietary rights of the parties thereto and okthclaiming under them in respect thereof
are governed by the law of the country where theahk is at the time of the transféx
situg. ... A transfer of a tangible movable which is dadind effective by the law of the
country where the movable is at the time of thadfer is valid and effective in England..."
(Dicey, Rule 124, para 24R-001).

133.  Where the foreign state has acquired title unddaiv to property within its jurisdiction
in cases not involving compulsory acquisition td&tfrom private parties, there is no reason
in principle why the English court should not rexisg its title in accordance with the general
principle.
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134. In Government of India v Tayl¢t955] AC 491, 511, Lord Keith of Avonholm saichth
an assertion of sovereign authority by one Statieimnvthe territory of another, as distinct
from a patrimonial claim by a foreign sovereignswaeaty or convention apart) contrary to
all concepts of independent sovereignties.

135. Thus inCity of Gotha v Sotheby'snreported, September 9, 1998 (Moses J) it wigks he
that the Federal Republic of Germany was entitbeitover a Wtewael painting originally
owned and possessed by the Duke of Saxe-Coburga@&Goilmdation for Art and Science,
and which had been looted. The Federal Repulligégerived from the dissolution of the
Foundation, and its claim was not an assertiomeéiign authority. ClKunstsammlungen
Zu Weimar \Elicofon 678 F 2d 1150 (2d Cir. 1982).

136. Consequently, when a state owns property in theesaay as a private citizen there is no
impediment to recovery. This is the basis of trat pf the decision iKing of Italy v de
Medici (1918) 34 TLR 623, in which it was decided tharthwas a prima facie case that part
of the Medici Archive belonged to the Italian statel that it was entitled to prevent the
disposition of its property by someone who wasemtitled to it, and that an injunction would
therefore be granted.

137. Is the position different where there has been adsgpy acquisition? liKuwait Airways
Corporationv. Iraq Airways Cg2002] 2 AC 8831077 Lord Nicholls of Birkenhead said:

"Under English conflict of laws principles the ted@r of title to tangible movable property
normally depends on the lex situs: the law of thientry where the movable was situated at
the time of the transfer. Likewise, governmentas atfecting proprietary rights will be
recognised by an English court as valid if they lddae recognised as valid by the law of the
country where the property was situated when tivetdkes effect.”

138. So also Lord Brightman iAtt-Gen of New Zealand v Ortitbserved, obiter ([1984] AC
at 49): "Counsel submitted, and | am disposed teegghat the recovery of unlawfully
exported historic articles would be best ensurétléfthereto were to vest in the Crown
independently of seizure." That dictum supporta'fr@ontention that (a) if the foreign law
transfers ownership, then the penal law/public painciple is inapplicable; and (b) it is not a
necessary pre-condition that the foreign Statelshmave reduced the property into its
possession.

139. According toDicey, Rule 128 (para 25R-001):

"A governmental act affecting any private propnigtaght in any movable or immovable
thing will be recognised as valid and effectivecimgland if the act was valid and effective by
the law of the country where the thing was situdlexisitus)at the moment when the act
takes effect, and not otherwise."

140. But, asDiceysays (para 25-012):

"The effect of Rule 128 is that the transfer of title will be recognised, so that where the
foreign State disposes of the property the titlthefnew owner will be recognised in England
as against the original owner. But where the oabawner retains possession and brings the
property to England, the position is more difficiift such a case the issue will not be one of
recognition, but of enforcement. If the decreeearal, neither the foreign government nor its
nominee can enforce a title founded upon the debexmuse there is an 'international rule
whereby one State will not enforce the...penal lahwsnother State.' But more controversial
questions arise where the decree is neither penatherwise contrary to English public
policy. ... If the foreign State has reduced the propinto its possession, there is no



Judgment Approved by the court for handing down. Government of the Islamic Republic of Iran v Thedat Gallery
Ltd

objection to protecting its actual possession opprty to which it has acquired a
recognisable title."

141. So also at para 5-026 it is suggested that wheréteign government has a patrimonial
claim "e.qg. to the property of unsuccessful revoharies or former governments,where it
claims or reclaims property which it has reducetbiits possessidriiemphasis added), the
case is not one of enforcement of title, but obggition and the claim will be enforced. The
cases cited as authority for the words in quotatiainks are authority for the first part of the
quotation, namely that the court will recognisetitie of the state to property in England
held by revolutionaries or former governments,thay do not touch on the question whether
the property must have been reduced into posselsgithre foreign state. In the
revolution/governmental succession cases the polimiot normally arise.

142.  Thus inKing of the Two Sicilies v Willcdd850-51) 1 Sim NS 301 during a revolution
in Sicily, the revolutionary government sent mot@yjts envoys in England. It was held that
the King could recover a ship purchased with thaeyoShadwell V-C said at (332): "It
seems, to my mind, to be laid down as clear apanposition can be, that the independent
sovereign of a state is competent, in this coumdrgue for his personal rights." In two cases
following the American Civil War, the United Stateas able to recover property held in
England on behalf of the Confederate Stdtksted States of America v Prioleél865) 35
L.J. Ch. 7;United States of America v Wagr{@B67) L.R. 2 Ch. App. 582; (1869) L.R. 8 Eq.
69. In each of these decisions it was held thagtdwvernment which displaces a de facto
government succeeds to its property, and is tresdete owner. So also USSR v Belaiew
(1975) 42 TLR 21, it was accepted that documenggnaily held in London on behalf of the
Imperial Russian government, and later on behati@Russian provisional government,
became the property of the Soviet government, tawds entitled to recover them from the
defendant, a member of the Russian Government Cbeamwhich had been set up in 1916
by the Imperial Russian government to obtain segphbroad.

143. There is little doubt, however, that where the iflgmeState has sought to confiscate or
attach private property, the State's title willyohe recognised in England if it has reduced the
property to possession.

144. In Luther v Sagof1921] 3 KB 532 the Soviet authorities had takesmtimber into their
possession, and Princess Paley Olga v Weifl©29] 1 KB 718 they had taken the works of
art into their possession. It is those authortiieshich Lord Templeman was referring in
Williams & Humbert Ltd v W & H Trade Marks (Jerséydl [1986] AC 368, 431, when he
said: "These authorities illustrate the principlattan English court will recognise the
compulsory acquisition law of a foreign state arillin@cognise the change of title to property
which has come under the control of the foreigtestad will recognise the consequences of
that change of title."

145.  In Prerogative Rights of Foreign States and the Condif Laws in Studies in
International Law(1973), 492 at 503-504 Dr Mann said:

"Soviet Russia has confiscated the jewels of Pssétaley Olga. They are situate in Russia
and by Russian law title has passed. However bet assumed that they remain in the
possession of the Princess who succeeds in brinigémg to England. If the Russian State
brought here an action for conversion, it oughtealismissed, because its true purpose is to
enforce the plaintiff State's prerogative rights. t@e other hand, if the Russian State had
obtained possession of the jewels in Russia andithe been stolen from it, then an action
against the thief ought to succeed even if thd thées the original owner; the reason is that
the Russian State's right had already been condpldten it obtained possession, and the
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action is brought, not in order to implement thafgzation, but to enforce a cause of action
arising later than and irrespective of the confisca’

Lord Denning MR adopted this analysisAti-Gen of New Zealand v Ortiat 23. But
see Wolff,Private International Law2™ ed 1950, at 526-527, for a contrary view.

The need for the foreign State to have taken ps&sebefore it can maintain a claim in
cases involving the exercise of sovereign rightustrated byBrokaw v Seatrain UK Ltd
[1971] 2 QB 476, in which it was held that the @xitStates could not claim goods pursuant
to a notice of levy by which it claimed title to@ts being shipped on a US registered ship by
persons alleged to owe tax. The notice of levy tekbct forthwith so that persons in
possession of such goods were legally obligedni@sder the goods. The claim could not be
pursued because it was an attempt at the indindote@ment of a revenue claim. But Lord
Denning MR said (at 483):

"If the United States Government had taken theselgianto their actual possession, say in a
warehouse in Baltimore, or may be by attornmenhefmaster to an officer of the United
States Government, that might have been suffiteeahable them to claim the goods. But
there is nothing of that kind here. The United &abovernment simply rely on this notice of
levy given to the shipowners, and that is not, inview, sufficient to reduce the goods into
their possession.”

148. Consequently, the distinction between the two eateg of cases, those where the

foreign State will be able to claim its propertyEingland even if it has not reduced it into its
possession, and those where it may not claim urtleéss reduced the property into its
possession, depends on the way in which it hasir@eownership. If it has acquired title
under public law by confiscation or compulsory mes from the former owner then it will
not be able to claim the property in England fréwa tormer owner or his successors in title
unless it has had possession. If it has takenrthgepty into its possession then its claim will
be treated as depending on recognition; if it lkshad possession it will be seeking to
exercise its sovereign authority.

149. But in these proceedings Iran does not asserira blased on its compulsory acquisition

from private owners. It asserts a claim based tiplerto antiquities which form part of Iran's
national heritage, title conferred by legislatibattis nearly 30 years old. This is a
patrimonial claim, not a claim to enforce a pultdiev or to assert sovereign rights. We do not
consider that this is within the category of casere recognition of title or the right to
possess under the foreign law depends on the I&tgieg taken possession.

150. Inthe United States the patrimonial rights of filieign State have been recognised in

the context of criminal proceedings, even whereStage never had possessionUMited
States v Schult333 F 3d 393 (2d Cir. 2003) Schultz, a successfudealer in New York
City, was convicted of conspiracy to receive stglesperty, Egyptian antiquities, which had
been transported in interstate and foreign commditee underlying substantive offence was
violation of the National Stolen Property Act. T@eurt of Appeals for the Second Circuit
decided that an Egyptian patrimony law, declarithgratiquities found in Egypt after 1983 to
be the property of the Egyptian government, hacftfect of making the Egyptian
government the owner of the antiquities, and tbatrlership" was recognised by the United
States for the purposes of prosecution under theGA® v Tokeley-Parr1999] Crim LR
578 (also a case of handling stolen Egyptian aitiggu conviction under Theft Act 1968 in
relation to door taken from the Tomb of Hetepka).

Public policy
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151. If we are wrong in the view that this is not a siab enforce foreign public law, then we
do not consider that it should be precluded bygameral principle that this country will not
entertain an action whose object is to enforceptligic law of another State.

152.  Staughton J (as he then was) said at first insten&#-Gen of New Zealand v Ortiz
([1982] QB 349, 371-372):

"If the test is one of public policy, applied teetforeign law in question in this particular
case, there is in my judgment every reason whyetigdish courts should enforce section 12
of the Historic Articles Act 1962 of New Zealandor@ity requires that we should respect the
national heritage of other countries, by accordioth recognition and enforcement to their
laws which affect the title to property while itwgthin their territory. The hope of reciprocity
is an additional ground of public policy leadingtte same conclusion."

153.  Ackner LJ accepted that if the test were one ofipydwolicy, there was no reason why
the English courts should not enforce the New Zehlaw: [1984] AC at 34.

154. In our judgment, there are positive reasons ofcgokihy a claim by a State to recover
antiquities which form part of its national heritgagnd which otherwise complies with the
requirements of private international law should lm® shut out by the general principle
invoked by Barakat. Conversely, in our judgmei ttertainly contrary to public policy for
such claims to be shut out. A degree of flexibilitydealing with claims to enforce public law
has been recommended by the Institut de droitriatemal (in particular where it is justified
by reason of the subject-matter of the claim aededs of international co-operation or the
interests of the States concernaddn, 1977, vol. 57-11, p. 328) and the Internationala
AssociationDicey, para 5-040, n. 80.

155. There is international recognition that States &haasist one another to prevent the
unlawful removal of cultural objects including antities. There are a number of international
instruments which have, in part, the purpose ofgméng unlawful dealing in property which
is part of the cultural heritage of States, altHotigere still remains a question about their
effectiveness. The United Kingdom is party to sahthem.

156. On August 1, 2002 the United Kingdom ratified, wattiect from November 1, 2002, the
UNESCO Convention on the Means of Prohibiting arel/&nting the lllicit Import, Export
and Transfer of Ownership of Cultural Property 87Q. More than 100 States have ratified
the Convention, including Iran, which ratifiedit1975. The Convention was implemented in
the United States through the Cultural Propertylémgntation Act of 1983.

157. By Article 2 the parties recognise that the illicitport, export and transfer of ownership
of cultural property is one of the main causedefimpoverishment of the cultural heritage
of the countries of origin, and that internatioo@loperation constitutes one of the most
efficient means of protecting each country's caltproperty, and the parties undertake to
oppose such practices with the means at their sidplm Article 3 the import, export or
transfer of ownership of cultural property effectexhtrary to the provisions adopted under
the Convention by the parties, is to be illicit.

158. By Article 13:
"The States Parties to this Convention also unkierteonsistent with the laws of each State:

(a) To prevent by all appropriate means transfemvmership of cultural property likely to
promote the illicit import or export of such proper



Judgment Approved by the court for handing down. Government of the Islamic Republic of Iran v Thedat Gallery
Ltd

(b) To ensure that their competent services coatpén facilitating the earliest possible
restitution of illicitly exported cultural property its rightful owner;

(d) To recognize the indefeasible right of eachieSRarty to this Convention to classify and
declare certain cultural property as inalienabléctvishould therefore ipso facto not be
exported, and to facilitate recovery of such propby the State concerned in cases where it
has been exported.”

159. The obligations imposed by the Convention are genyeral in character, and the
obligation in Article 13(d) is watered down by thlerase "consistent with the laws of each
State." Although the Convention has been ratifigdhie United Kingdom Government, no
legislation has been introduced to implement ipaapntly because the Government is of the
view that existing legislation is sufficient to d&the United Kingdom to comply with its
obligations under the Convention. The Dealing imt@al Objects (Offences) Act 2003 gave
legislative effect to a recommendation containeth@report produced by the Ministerial
Advisory Panel on lllicit Trade (ITAP) published ecember 2000. The effect of the Act is
to provide for criminal offences in the case oflaegpwith cultural objects which have been
illegally removed (after the Act came into forceDecember 2003) from an archaeological
site: sections 1(1), 2(1), (2), (4), (5). It is imtrerial whether the excavation was done in the
United Kingdom or elsewhere, or whether the offescammitted under the law of a part of
the United Kingdom or under the law of any otheurdoy: section 2(3).

160.  Council Directive 93/7 on the Return of Culturalj@tis Unlawfully Removed from the
Territory of a Member State was incorporated inbglish law with effect from March 2,
1994 by the Return of Cultural Objects Regulatib®84, Sl 1994/501, as amended by Sl
1997/1719 and SI1 2001/3972. A Member State hagdheto take proceedings against the
possessor, or failing him the holder, for the netoira cultural object which has been
unlawfully removed from its territory: Regulatiofl3. The court may order the requesting
member State to pay compensation: Regulation 7(1).

161. The Unidroit Convention on Stolen or lllegally Expeal Cultural Objects was signed in
June 1995. It came into force in 1998 when the seary five ratifications had been effected.
Under the Unidroit Convention, a cultural objectiethhas been unlawfully excavated, or
lawfully excavated but unlawfully retained, shadl tonsidered stolen: Article 3(2). A
contracting state may request the court of anatbetracting state to order the return of a
cultural object illegally exported from the terryoof the requesting state: Article 5(1).
Provision is made for compensation to be paid n@@ent purchasers: Articles 4 and 6(1).
The Convention has been ratified by Iran and edtert® force for it in December 2005. But
it has not been ratified by many potentially impaytcountries, and the ITAP Report referred
to above recommended against ratification by thigedrKingdom.

162. There is also a Commonwealth scheme for the pioteof the material cultural
heritage, adopted in Mauritius in November 1998pWwing proposals made by the New
Zealand Government after the failure of its actiothe Ortiz case. It is based on mutual
recognition of export prohibitions, but it has mesulted in concrete action: see O'Keefe
(1995) 44 ICLQ 147.

163. None of these instruments directly affects the @i of this appeal, but they do
illustrate the international acceptance of therdédlity of protection of the national heritage.
A refusal to recognise the title of a foreign Statenferred by its law, to antiquities unless
they had come into the possession of such Statddvio most cases render it impossible for
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this country to recognise any claim by such a Statecover antiquities unlawfully exported
to this country.

Conclusion

164. For those reasons we reject Barakat's submisdiahdran's claim should be dismissed
because Iran has never possessed the antiquitiestbe ground that Iran's claim is in reality
an attempt to enforce Iran's penal or public law.

165. This appeal is allowed. The first preliminary isst®uld be answered: "yes, by virtue of
the provisions of Iranian law and, in particuldwe LLegal Bill of 1979" and the second
preliminary issue should be answered "yes".





